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Uvod

Prvni ro¢nik mezinarodni védecké konference Etika v 21. stoleti potadala Ekonomickd fakulta JihoCeské univerzity v
Ceskych Budgjovicich dne 21. 5. 2021 pod zatitou piedniho &eského odbornika na etiku doc. Ing. Zdeiika Dytrta, CSc.,
Senatu PCR, dékanky Ekonomické fakulty doc. Dr. Ing. Dagmar Skodové Parmové a rektora Jihoteské univerzity
profesora Bohumila Jirouska. Konferenci zahajili plenarni fe¢nici MUDr. Tomas Fiala, senator Parlamentu CR, feditel
Nemocnice Strakonice, a.s., Jifi Simek docent na Katedte filozofie a etiky v pomahajicich profesich ze Zdravotné socialni
fakulty JihoGeské univerzity a Jindtich Srajer docent na Katedie socialni a charitativni prace Teologické fakulty Jihodeské
univerzity.

Konference méla velmi Siroké zaméfeni s cilem pokryt veskeré vyzvy, které se tykaji etiky v 21. stoleti, coZ umoznilo
setkdni mnoha kapacit napfi¢ védnimi obory.

Konference probéhla kvili stavajicim epidemiologickym opatfenim online a byla zahdjena plenarnim zasedanim,
které mélo multidisciplinarni charakter a zaméfovalo se na oblast zdravotnictvi, sou¢asné vyzvy etiky a na jeji filosofické
rozmeéry.

Na konferenci bylo prezentovano 24 ptispévku v téchto sekcich:

e Etika v manazerské praxi

o Etika ve zdravotnictvi

e Etika v pravnich védach

e Etika v kontextu Primyslu 4.0
o Etika ve vzdé¢lavani

V jednotlivych sekcich prednésejici 1 Gcastnici diskutovali piispévky z riznych perspektiv a spoleéné hledali
konkrétni otazky a feSeni pro soucasné postaveni etiky ve velmi turbulentnim prostiedi. Vybrané piispévky jsou soucasti
této publikace. V tvodni &asti si dovolujeme publikovat pfednasku pana doc. Simka, ktera svym zaméfenim shrnuje
pocate¢ni vychodiska etického ptistupu v dal§ich védnych oborech, kterymi jsme se v jednotlivych sekcich zabyvali, a
vhodné uvadi diskurz na téma sborniku.

Chtéli bychom podékovat vSem ucastnikiim konference, ¢lenim vyboru konference, hlavnim fe¢nikim a
pracovnikim organizace. Také bychom chtéli podékovat recenzentiim za cennou zpétnou vazbu pro autory.

Jménem organizac¢niho vyboru

doc. Dr. Ing. Dagmar Skodovéa Parmova



Etika v 21. stoleti
Jifi Simek?
Uvod

Cilem této prace je polozit n¢které otazky tykajici se moralky v poc¢inajicim 21. stoleti a pokusit se alespoii o provizorni
odpovédi. Proto byly pouzité texty vybrany zamérné, tak aby pomohly porozuméni soucasné situaci v moralce a nabidly
jiz zminéné provizorni odpovédi. Text se také odvolava na nékteré kazdodenni zkusenosti soucasnych lidi.

Humanitni védci se ve své vétSiné shoduji, Ze v poslednich desetiletich doslo k rozpadu mravni shody - etického
konsensu. Tento stav a prvni naznaky vzniku nového konsensu zdatile popisuje francouzsky filosof, sociolog a esejista
Gilles Lipovetski (1992). Ze novy konsensus opét miize vzniknout, uvéiime, kdyz jako novou mravni shodu zhodnotime
proménu vztahli ve zdravotni péci, ke které doslo v priibéhu sedmdesatych a osmdesatych let minulého stoleti. Byl to
vysledek probihajici intenzivni vetejné debaty a sporti na nejriznéjsich urovnich, véetné soudnich instanci.

Pro rozpad etickych norem mizeme najit nékolik diivodi. Hlavni pfi¢inu mizeme vidét v radikalni zméné Zivota ve
druhé poloving dvacatého stoleti. Ve Ctyficatych letech jesteé nebyly lednice, nebyly ani pracky, pradlo praly zeny na dnes
jiz zapomenuté valSe. Ze sdélovacich prostfedkli existovalo pouze radio a tisténé noviny. Béhem nékolika desetileti se
samozifejmou soucasti Zivota staly lednice a mrazaky, pracky a automatické pracky, a také televize. Pak se objevily
digitalni technologie, coz znamena pocitacova technika, mobilni telefony, internetové propojeni svéta a socialni sité. Do
mezilidskych vztahi zasahl i fakt, Ze nezadouci ot€¢hotnéni piestalo byt mravnim i praktickym problémem. Potrat se stal
bézné dostupnym zdravotnim vykonem a svobodnad matka jiz neni odsuzovana, naopak muize ziskat socialni podporu.
Kdyz ma muZ pochybnosti o svém otcovstvi, ma za n&kolik tisic K& k dispozici test, ktery otcovstvi ur¢i s nikdy
nebyvalou jistotou. V novych podminkach pravidla, kterd postupné vznikala béhem pfedchozich staleti, jiz nejsou
pouzitelna.

Soucasti tohoto procesu jsou fenomény, které predpoveédél Cesky filosof Jan Patocka. Jiz v roce 1936 ve své habilitaéni
praci Prirozeny svét jako filosoficky problémv (Patocka, 1992) predpovédél, ze lidé prestanou vykladat sviij svét na
zaklad¢ védy, a véda se presune do ,,servisni* polohy. V knize vydané v samizdatu v roce 1975 Kacitské eseje o filosofii
déjin Patocka (1990) piedpoveédél, ze 1idé opusti veskeré ideologie, protozZe je budou vnimat jako ptipravu na dalsi valku.

Probéhlo to ponekud slozitéji, nez jak to vidél Jan Patocka, ale oboji se do zna¢né miry skutecné stalo.

S rozpadem mravnich norem souvisi i proces sekularizace, ktery je snad nejdiisledngjsi v Cechéach, a snizujici se zijem
o filosofii, také v Cechach velmi vyrazny.

V 21. stoleti ale bude nutné vypracovat novy mravni konsensus, nechceme-li skonéit rozpadem nasi civilizace,
podobné jako skongila anticka Rimska fise. Tehdy méli lidé v #i3i, podobné jako my dnes, snazsi a bezpe&néjsi Zivot nez
vsichni v okolnich statech, lidé zpohodInéli, zacali byt mravné lhostejni, a Rimska fi$e prestala byt obrany schopna.

Odkud zadit pti budovani nové morality?

Po adolescentni revolté ¢lovek stavi svij svét z toho, co v dusi ma, tedy i z toho co dostal od svych rodi¢u a dalsich
predkt. Proto ani my dnes nestavime ,,na zelené louce®, v nasi moralni tradici mame dost materialu k nové stavbé. Jako
novy podnét miizeme pfipustit, Zze zakladni stavebni kameny mravnosti nam pfipravila evoluce. Chceme-li, mizeme tyto
zékladni kameny morality vidét u Simpanzu.

Zikladni stavebni kameny morality

Pozoruhodnou postavou Vv této oblasti je holandsky etolog Frans de Waal, ktery ve své celozivotni praci vyuzil
moznosti, které nabizi dobfe dotovana véda ve Spojenych statech americkych. Tam maji etologové k dispozici velké
hangary, ve kterych je africky prales, ktery je svou velikosti, sloZzenim stromil a rostlin, teplotou a vlhkosti vzduchu a
dal§imi parametry natolik shodny s africkymi pralesy, ze v ném ziji rizni tvorové témeéft pfirozenym zplisobem, a mezi
nimi i Simpanzi. Ti tam tvofi pfirozend spolecenstvi, ktera Ize snadno etologicky zkoumat.

Frans de Waal vstoupil do moderniho proudu, ktery mizeme vidét také v etnografii. Etnografové pfisli ve druhé
poloving dvacatého stoleti s postichem, ze méné rozvinuta lidska spolecenstvi zkoumame optikou nasi civilizace. Pak
nam jejich zpisob Zzivota pfipadd primitivni, myty naivni a mezilidské vztahy nefunkéni. Kdyz se pak etnografové
podivali na tyto lidské skupiny bez predsudk, a zacali studovat jejich svét jejich o¢ima, objevili pravy opak. Ptislusnici
méné rozvinutych kultur vytvareji harmonicka lidska spolecenstvi opfend o mytologii, kterd vhodnym zptisobem

! Jiho&eska univerzita, Ustav humanitnich studii v poméhajicich profesich, Katedra filosofie a etiky v pomahajicich profesich, J.
Boreckého 27, 370 11 Ceské Budéjovice, e-mail: jr.simek@volny.cz



formuluje jejich existencialni zkuSenosti. I etologové si polozili otazku, zda také etologicka zkoumani, naptiklad
Simpanzl, nepodléhd podobnym piedsudkim jako tradi¢ni etnografie. Vysledky etologickych vyzkumt této skupiny
védcl pak Frans de Waal zvetejnil v nékolika popularné nau¢nych knihach (de Wall, 2009, 2006).

vvvvvv

prekvapil. Vybudovali Simpanzim novy, podstatné vétsi a krasnéjsi prostor, ale na dobu prestavby museli Simpanze zaviit
do mensich kleci. Kdyz byly tipravy dokonceny, k jejich velkému izasu Simpanzi nic neobdivovali, ale sesedli do nejstarsi
casti vybehu, tam se vzajemné dotykali, ,,vybirali si blechy z kozichd* a dal§imi zptisoby se ujistovali, Ze stale jesté patii
k sob¢. Tento piibeh etologlim presvédcive ukazal, jak velky vyznam ma pro Simpanze spolecenstvi.

Z tradi¢nich etologickych vyzkumt u Simpanzi je snad nejznaméjsi pojem alfa samec. Skupiné Simpanzi vladne ten
nejsilngjsi. Prvnim samcem chtéji byt mnozi z nich, proto mezi sebou znovu a znovu zapasi. Vyhodou téchto neustalych
zapasu je to, Ze je znamo pofadi sily samct a kdykoliv je potieba néco rozdélit (napiiklad hromadu bananti) nebo
zorganizovat, v8ichni védi, kdo ma pted kym piednost. Kdyz alfa samec v souboji prohraje a sestoupi dolt v hierarchii,
upadne do deprese, kterd v mnohém pifipominé depresi lidi. Americti etologové si polozili otazky, jak se to stane, Ze ti
nize postaveni §impanzi nejsou podvyziveni (kdyz si alfa samci rozeberou vét$inu z toho, co je k dispozici) a co se stane
se Simpanzem v depresi. Etologie ma jednu metodickou vyhodu. Staéi chvili pockat...

Kdyz etologové dali Simpanztim do pralesa hromadu bandni, skute¢né si ji podle poucek o alfa samcich rozebrali
podle vybojovaného potadi. Prvni si vzal nejvic, druhy méné, na nékteré nezbylo. Po néjaké chvili, kdyz vzruseni z vyhry
pifednich alfa samci opadlo a uspokojeni samci se zklidnili, ti, co na né nezbylo, pfisli za nimi a nataZzenou rukou davali
najevo, ze maji hlad a chtéli by také dostat néjaky banan. Zklidnéni alfa samci prosté dali, a za dalsi chvili byli vSichni
nasyceni, protoze banany byly ,,pierozdéleny*.

Kdyz alfa samec prohraje a sestoupi v hierarchii samcti, upadne do deprese, velmi podobné depresi lidi. Nejdiive je
ponechan svému osudu. Po néjakém Case pfijde samicka, a za¢ne ho Simpanzim zplisobem utésSovat. Dotyky, posunky
sdéluje, ze i kdyz prohral, stale jesté patii k nam. Kdyz se smutny Simpanz uklidni, sami¢ka odb&hne za svymi
zalezitostmi. Nékdy dokonce samicka smifuje znepfatelené samce po souboji.

Druhym zasadnim objevem, o kterém referuje Frans de Waal, je schopnost podivat se na svét o¢ima toho druhého.
Anglicky tomu fika ,,perspective taking®. Ve skute¢nosti jde o dost zdsadni prvek pii budovani socialni pohody. Tuto
schopnost ma jen nekolik druhii. Prvné si etologové této schopnosti vSimli, kdyz se ukazal rozdil mezi Simpanzimi
matkami a ostatnimi. V hlubokém blate, které samice snadno preskocila, ale mlad’ata se topila, samice nizSich opic
nechapaly, co se d&je a bylo riziko, Ze se mlad’ata utopi. Simpanzi samice hned rozuméla, ze mlad’ata nedokazi to, co ona
a okamzité jim pomohla.

Aby se tato schopnost 1épe prokazala, uspofadali etologové experiment. Mistnost rozdélili miizi, v kazdé poloviné
byl jeden Simpanz. Jedna ¢ast byla rozdélena dal§i miizi, za kterou byla hromada banant. Mezi Simpanzem té poloviny a
banany byla dvitka, uzaviena na zastr¢ku. Tu zastr¢ku bylo mozné otevfit, ale to mohl ud¢lat jen ten Simpanz, ktery byl
ve druhé poloviné mistnosti. On sam se ale po otevieni dveti k tém banantim nedostal.

Byly dvé vyzkumné otazky: 1. Zda prvni Simpanz porozumi, Ze ten druhy Simpanz chce také banany, a ma Sanci dostat
se k banantim, ale jeding, kdyz on mu pomuze. 2. Zda to pro néj udéla, kdyz on sam se tim k bananiim nedostane. Prvni
Simpanz pochopil, a zastr¢ku oteviel.

Je mozné uzavtit, Ze v Simpanzi skupiné funguji dva mechanizmy. Prvni je sobectvi kazdého z nich, soupefeni o
poradi, o prestiz, o zdroje. Druhym mechanizmem je péce o pohodu ve spolecenstvi. Ve spolecenstvi Simpanzt tedy nejde
ani jenom o soupefent, ale ani jen o budovéani pohody. A péstovana pohoda neni n&jakym pozemskym rajem. Simpanzi
se umi hladit po srsti, ale také na sebe vréet a vymezovat si sviij prostirek.

Frans deWaal puivodné konstatoval, Ze Simpanzi maji také mravnost. Pak ale pfijal namitky, ze mezi ¢lovékem a
ostatnimi tvory, tedy i §Simpanzi, je obrovsky rozdil. Nelze proto sméSovat lidskou moralitu a chovani Simpanzii. Uznal,
ze neni nutné hovofit o mravnosti Simpanzt. Staci, kdyz v téch pozorovanych fenoménech vidime ,,;stavebni kameny*,
které evoluce pfipravila nam lidem pro vlastni vyuziti. A zélezi jen na nds, lidech, zda tyto stavebni kameny zabudujeme
do zakladti mezilidskych vztaht, nebo jimi jen ozdobime nemotorné basty branici vstupu jinych...

Moralka lidi

U cloveka také vidime potiebu péstovat socidlni pohodu a nutnost fesSit spory mezi vili jedince a potiebami
spolecenstvi. Jak budovat pohodu v lidské spolecnosti? Jak mizeme pouzit tyto zdkladni kameny, které nam pfipravila
evoluce?



Nejdiive musime pfijmout tezi Ernsta Tugendhata, Zze ¢lovek je soucasti kooperujici lidské skupiny a zakladem
moralky je pozadavek, aby byl ,,dobrou kooperativni bytosti“ (Tugendhat, 2004). Jednim ze zékladi kooperace je
schopnost podivat na svét nejen svyma, ale i o¢ima druhych lidi. Pak je samoziejmosti ucta k lidskému zivotu a pravo
na sebeuréeni kazdého ¢loveéka. A povinnost spole¢nosti pomoci slabsim.

Samoziejmé zjistime, ze v zakladech mezilidskych vztaht je také konflikt mezi zajmy jedince a zajmy spolecenstvi,
ve kterém jedinec zije. To neni néjaky abstraktni filosoficky problém. To je spor, ktery se odehrava v dusi kazdého
¢loveéka. Najdeme jej popsan u Ericha Fromma (1947).

Ve svobodné demokratické spolecnosti Clovek potfebuje urcité vlastnosti, aby se své svobody nebal a aby prozil sviij
Zivot aktivng, v souladu sam se sebou i s lidmi okolo. Tyto vlastnosti Erich Fromm shrnuje v pojmu ,,produktivni
osobnost*“. Zakladem této osobnosti je schopnost vyvazovat v sob¢ svijj vlastni pohled na svét a z néj vyrtstajici potieby
s modely svéta ostatnich lidi spojenymi s jejich pozadavky. Tedy je potfeba dosahnout ,,vyvazenosti mezi strankou
subjektu a strankou objektu*. Znamena to pohybovat se mezi ,,stazenim se do sebe* a vztahem k druhym. Jinymi slovy
feceno, Clovek potiebuje se naucit respektovat vlastni autonomii, i autonomii ostatnich lidi. Obé polohy je nutné stfidave
zaujimat, coz si zada vnitfni aktivitu, proto takovou osobnost miizeme vidét jako ,,produktivni®,

Kdyz se tento pohyb mezi sebou a druhymi lidmi nedafi, rozviji se ,,neproduktivni osobnost®. Ta ulpiva na jedné
vzdy o utrpeni. Druhym lidem je mozné se prosté bud’ podfizovat, nebo se snazit je ovladat. Clovék mize zistat uvéznén
i ve druhém polu. Muze zistat ,,stazeny sam do sebe®. Pak druzi zGstavaji nepochopitelni, nevypocitatelni, to si vyzaduje
opatrnost a zvySenou kontrolu vSeho, co ¢lovek déla. Terminologicky hovofime o obsedantnim a kompulsivnim mysleni
ajednani, nebo o Freudové€ analnim charakteru. Dvacaté stoleti nabidlo lidem jesté jednu moznost, kterou Fromm popisuje
jako ,trzni charakter®. Takovy ¢loveék ani nefesi vlastni autonomii, tedy nebuduje si vlastni obraz svéta, ani se nezabyva
autonomii druhych. Prosté se chova tak, jak se pravé zada, nebo ,,jak se podle svého minéni mize nejlépe prodat®. Tuto
moznost popsal jiz Martin Heidegger (1967) jako neautenticky modus byti, jako zivotni postoj ,,ono se®.

K podobnym zavérim dospéli i psychoanalytici v poslednich desetiletich, kdyz rozvinuli skupinovou analyzu, coz je
péce o skupinu lidi. Pfitom objevili leccos nového, naptiklad fenomén skupinového nevédomi. Skupinové nevédomi
vznika zahy v pravidelng se setkavajici skuping, ktera fesi spole¢né ukoly. Clenové skupiny nevédomé sdileji uréité
postoje a zpusoby feseni riznych situaci. Jeden ze skupinovych analytiki, A. P. Tom Ormay (2015), dokonce navrhnul
roz§itit Freuduv strukturalni model. Vedle klasickych instanci id (ono, instinktivni impulsy), ego (ja, koncepce sama
presvédceni o tom, co po nas chtéji lidé okolo. Co bez problémt dovoli, co pozaduji, a co si nepieji, aby clovek délal. 1
zde je spor mezi zajmy jedince a zajmy spolecenstvi ptedstaven jako spor uvniti lidské duse.

Socialni svét ¢loveéka i jeho obraz v dusi je extrémné slozity. Neni snadné se v tom vyznat. KdyzZ ¢lovék ve svém
jednani udéla chybu, mtize to mit velmi neblahé nasledky jak pro jeho vlastni existenci, tak i pro pohodu ve spolecenstvi,
ve kterém Zije. Proto si kazdy ¢lovek vytvari sviij vlastni obraz svéta a jeho soucasti jsou i pravidla, ktera dodrzuje. To
nazorné ukazuje Dan Ariely v knize Jak draha je nepoctivost (2012). A je piirozené, Ze v lidskych skupinach i ve vétsich
celcich dochazi k nepsané dohodé, ktera pravidla budou respektovana. Kdyz se zamyslime nad skupinami pratel, ve
kterych se pohybujeme, snadno si uvédomime, ze tam existuji jista pravidla, co clovék miize a co nemiize provést, nécemu
se pratelé sméji a né€emu ne. Proména vztahli ve zdravotni pé¢i v minulém stoleti ukazala, Ze novy konsensus muize
vzniknout i na statni ¢i kontinentalni urovni. MiiZeme proto oCekavat, ze se v nasi civilizaci na novych pravidlech zase
shodneme.

Jak zacit?

V tradici nas$i civilizace mame mnohé koncepce pouZitelné i dnes. Piikladem mize byt Desatero. Je kodexem,
uznavanym jiz tii tisicileti. Mizeme je udélat zdkladem mravnosti i dnes, pouze si musime byt védomi, ze v prubéhu
staleti dochazelo k proménam zpiisobtl jeho aplikace. Na tyto promény zdafile poukazal irsky teolog Séan Fagan ve své
knize Does Morality Change (2003)? Také soucasny papeZ FrantiSek ukazuje porozuméni pro zmény v chapani
praktickych aplikaci starych kiestanskych zdsad?. Samoziejmé i nale filosofické tradice nabizi postoje a metody, které
mizeme dale rozpracovavat.

Budeme také muset vzit vazné€ nové formulace a koncepce, které se jiz v tomto stoleti objevuji. Ptikladem muze byt
bestseller amerického nositele Nobelovy ceny za ekonomii z roku 2002 Daniela Kahnemana, Mysleni rychlé a pomalé

2 Napt. Post-Synodal Apostolic Exhortation Amoris Latitia Of The Holy Father Francis. Vatican Press 2016. Dostupné z
https://www.vatican.va/content/dam/francesco/pdf/apost_exhortations/documents/papa-francesco_esortazione-ap_20160319_amoris-
laetitia_en.pdf
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(2012). Na prvni pohled neptinasi kniha zasadné nové pohledy. Myslenku, Ze ,,nase mysl je nachylna k systematickym
chybam‘ (Kahneman, 2012, s. 16), vyjadiil jingmi slovy jiz Sokrates ve svém ,,vé€déni nevédéni. Systém 1 a Systém 2
pfipominaji prvni a druhou signalni soustavu I. P. Pavlova. Pfinos této knihy spociva v tom, Ze pfinasi nové popisy a
vlastni vysvétleni téchto fenoménu, v souladu s vysledky empirickych studii. Daniel Kahneman netesi vztah emoct,
instinktd a rozumu, ani vztahy mezi védomim a nevédomim. Identifikoval dva rezimy mysleni, pfi¢emz samoziejmou
soucasti mysleni jsou i dojmy a pocity. Zakladem Systému 1 jsou ,,automaticky plynouci dojmy a pocity*, které generuji
»prekvapive slozité modely myslenek®. Pouze pomalejsi Systém 2 ale ,,dokaze konstruovat myslenky v uspofadané sérii
kroka*.

Tyto formulace se miZzeme pokusit uvést do souladu s aristotelskou koncepci ctnosti. Podle Jakuba Jirsy (2017) je
ctnost ,,takova vlastnost, kterd urcuje jednani clovéka®, jde o ,,charakterovou vlastnost ¢i rys, na jehoz zakladé¢ spolehliveé
jednam v relevantni oblasti lidské ¢innosti.* Zakladem ctnosti je navyk jednat uritym zptisobem, ale pro své ctnostné
jedndni ma clovek také diivody. Jazykem Daniela Kahnemana mizeme fici, ze ctnost je jednani na zakladé mysleni v
Systému 1, ov§em systematicky kultivované myslenim v Systému 2. Tato definice je v souladu s tvrzenim Aristotela, Ze
»--.1 rozumna slozka bude dvoji, jedna ma vlastné rozum a ma jej sama v sobé¢, druha jej ma jako dité, které jest poslusno
svého otce.* (Aristoteles, 2009).

Pro budovani nové kazdodenni morality bychom si méli uvédomit, ze mnohé¢ lidské ¢innosti maji ve svych zékladech
podminky tak samoziejmé, Ze je nenajdeme ani v ucebnicich. Naptiklad kdyz chceme stavét diim, musime vyhovét tfem
takovym pravidlim. Musime stavét na vodorovné plose, stény stavét svisle a pfi konstruovani domu musime znat pravy
uhel.

V mezilidskych vztazich najdeme také tfi zakladni pravidla, kterd obvykle v ucebnicich etiky nenajdeme. Ta pravidla
jsou: Ucta k pravdg, dodrzovani dohod, spravedInost.

Ucta k pravdé neni souhlas s n&jakou védeckou, filosofickou nebo ideologickou pravdou. Je to védomi faktu, Ze
drzitelem pravdy neni nikdo z nés. Pak je to narok na mne, abych 1i¢il udalosti tak, jak se skuteéné staly. A v dialogu
s druhymi opakované klast i pfijimat otazky typu ,,nebylo to piece jen trochu jinak?* Projevem malé ucty K pravdé a
prekazkou pfi jejim hledani je jakakoliv ,,bublina®. Socialni, filosofickd, védecka, ideologicka. Dodrzovani dohod
znamena jednat vzdy podle toho, jak jsme se dohodli. Je to uznanym zakladem fungovani demokratické spolecnosti.
Nazorny priklad z v§edniho zivota: Zdravotni sestra ma v sobotu sluzbu a dohodne se s manzelem, ze bude hlidat déti. V
sobotu rano se ale manzel oblékne a odchazi. Prosté se rozhodl délat néco jiného. Tak se vztah vybudovat rozhodné neda.

Spravedlnost také neni jednani podle néjakych ideologickych tezi. Jiz Aristoteles definoval distributivni spravedInost
jako pridéleni kazdému, co mu nalezi. Jenomze shoda o tom, co komu nélezi, neni snadna. Proto zakladem spravedlnosti
je otazka k sob€ samému: ,,Mam ja skute¢né narok na to, co chci?* ,,Nema na to né¢jaky narok i n€kdo druhy?* Teprve
kdyz si vSichni polozi tuto otazku, je mozna dohoda o tom, jak se rozdélime.

Kdyz se nad tim vS§im zamyslime, mizeme pfipustit, Ze na téchto zadkladech mizeme vybudovat novy eticky
konsensus. Ma to dvé podminky: Ochotu se moralkou zabyvat a solidni debatu ve vefejném prostoru.
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Vliv pripadné ratifikace Istanbulské imluvy na reSeni rozvodovych
sporii v Ceské republice

Jitka Fialoval

Abstrakt: Uvod: Umluva Rady Evropy o prevenci a potirani nasili viiéi Zenam a doméciho
nasili (Istanbulskd tmluva) je nejobsahlej§i mezinarodni dohodou zabyvajici se timto
zavaznym porusovanim lidskych prav. Sméfuje k nulové toleranci vii¢i takovému nasili, kdy
uhelnymi kameny jsou prevence nasili pfedné v podob¢ prosazovani genderové rovnosti ve
spole¢nosti, dale pak ochrana obéti a stihani pachatelti. Na Umluvu se rozchazeji nazory
nejen laické, ale 1 odborné vetejnosti.

Cil: Analyzovat mozné dopady ratifikace Istanbulské imluvy na feseni rozvodovych sport
ve specifickém prostfedi Ceské republiky, predné v situaci, kdy se v rozvodovém fizeni
objevi falesné obvinéni z nésili.

Metody: Kvalitativni analyza dokumenti Ufadu vlady CR — odboru pro rovnost Zen a muzd,
dokumentd evropské agentury EIGE a rozhodnuti kontrolniho organu Rady Evropy
GREVIO. Je stanoveno Sest pravné-etickych otdzek, na néz se hledaji odpovedi.

Vysledky: Ceska republika po legislativni strance splituje vie, co Istanbulskd Gmluva
pozaduje a v kratkodobém horizontu nebude pfipadna ratifikace v oblasti rozvodovych
fizenich znamenat vét§i zménu. Na zaklad¢ analyzy evropskych dokumentli a rozhodnuti
GREVIO vsak lze konstatovat, Ze neni dostatecné zajisténo, ze do budoucna nezvyhodni Zeny
a nebude mit negativni vliv na vyuzivani interdisciplinarni spoluprace v ramci cochemské
praxe. Zaroveit muze dojit k zvySeni diskriminace otct, kterou uz v souvislosti s ¢eskymi
opatrovnickymi Fizenimi konstatoval Ustavni soud i Evropsky soud pro lidska prava ve
Strasburku.

Kli€ova slova: Istanbulska umluva, kiiva obvinéni, diskriminace muzi

1 Uvod

Doméci nasili je vyznamnym socialné-patologickym jevem. V ¢eském prostredi patfilo mezi dlouho tabuizovana témata
a Cetnéji tematizovano zacalo byt az kolem roku 2000 (Topinka, 2016).

Aktualné v Ceské republice plati Listina zakladnich prav a svobod a v trestnim zdkoniku Ize najit naptiklad trestné
¢iny omezovani osobni svobody (§ 171), vydirani (§ 175), utisk (§ 177), znasilnéni (§ 185), sexualni natlak (§ 186),
pohlavni zneuzZiti (§ 186), tyrani osoby zijici ve spoleéném obydli (§ 199), ohrozovani vychovy ditéte (§ 201), svadéni k
pohlavnimu styku (§ 202), ubliZzeni na zdravi (§ 146) a tézké ubliZzeni na zdravi (§ 145), kde jsou trestni sazby az 16 let.
Od 1. ledna 2017 plati také zakon €. 135/2006 Sb. Na ochranu pied domacim nésilim, ktery zavedl tzv. institut vykazani,
jenz dava policistim pravomoc vykazat nasilnou osobu na 10 dni ze spole¢ného obydli (Vitousova & Durdik, 2006). Po
tuto dobu se ohroZzenym osobam vénuji pracovnici intervencnich center, ktefi jim poskytuji psychosocialni a pravni

pomoc (tamtéz).

Ceska republika ma zpracovany Akcni pldan viddy pro prevenci domdciho a genderové podminéného ndsili a kazdy
rok vyhodnocuje jeho postupné plnéni. Akéni pléan vypracovava Odbor rovnosti Zen a muzii Sekce pro lidska prava Uradu
vlady CR spole¢né s Vyborem pro prevenci domaciho nésili a nasili na zenach, ktery je pracovnim organem Rady vlady
pro rovnost zen a muzl (Akcni plan prevence domdciho a genderové podminéného ndsili na léta 2019- 2020, 2019). Plan
navazuje na fadu lidskopravnich timluv a strategickych dokumentl v oblasti rovnosti zen a muzi a dal§ich dokumentt
piijatych na evropské a mezinarodni trovni, kdy jako jeden ze zdrojii inspirace vyuziva i Istanbulskou umluvu, jejiz
ratifikaci ale podle svého tvrzeni nepfedjima.

! JihoGeska univerzita v Ceskych Budgjovicich, Zdravotné socialni fakulta, J. Boreckého 1167/27, 370 11 Ceské Budgjovice,
email: fiajit@post.cz
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Zminéna Istanbulskd umluva, celym nazvem Umluva Rady Evropy o prevenci a boji proti nasili na Zenich a
domacimu nasili (dale jako Umluva nebo jen IU) je se svymi 81 &lanky nejobsahlejsi? mezinarodni dohodou zabyvajici
se timto zavaznym porusovanim lidskych prav. Jeji hlavni cil je chranit zeny pied veskerymi formami nasili a upravuje v
tomto sméru rizné mechanismy prevence, stihdni a potlaceni nasili proti zenam a domaciho nasili (déale i jako DN).

Pfijata byla Vyborem ministrii Rady Evropy dne 7. 4. 2011 a k podpistim byla oteviena 11. kvétna 2011. Ze 47 statd
Rady Evropy ji k ¢ervenci 2020 podepsalo 45 z nich, ratifikovalo ji 34 stati (viz obrazek 1 nize), nékteré zemé piipojili
pfipominky (Chart of signatures and ratifications of Treaty 210, 2020). Ceské republika Umluvu podepsala 2. kvétna

2016 jako 41. zemé v pofadi®, ratifikace se stale odklada?. Sviij podpis k Umluvé 13. 6. 2017 piipojila i Evropské unie a
prostiednictvim nékolika rezoluci® uz vyzvala vSechny &lenské staty k ratifikaci (Scheu, 2018).

Obrazek 1 Prehled podpisu a ratifikaci Istanbulské tmluvy k 1. Eervenci 2019. (Istanbul Convention, 2020)

The Council of Europe’s Istanbul Convention on violence against women

@ Ratified/In force @ Signed but not yet ratified @ Not signed

e, BiLly2ISIVLy, Lpdated 03/07/7019

Na Istanbulskou imluvu se rozchézeji nazory nejen laické, ale i odborné vefejnosti, a to jak v Cesku®, tak i v dalsich
zemich Rady Evropy — napt. Slovensko?, Mad’arko® a Bulharsko® uz avizovaly, Ze k ratifikaci nepfistoupi. Specifickou
kapitolou je pak Polsko, kde tamni ministerstvo spravedlnosti uz iniciovalo odstoupeni od Umluvy®, coz se setkalo
s ostrou kritikou i ze strany Rady Evropy!', ackoliv je s touto moznosti poéitano v ¢lanku 80 IU (Council of Europe,
2011). V tomto kontextu je vhodné zminit také fakt, e od Umluvy pravdépodobné odstoupi také Turecko. V zemi to
vyvolalo protesty Zen'?, kampail proti tomuto rozhodnuti dale spustila i tfeba neziskova organizace Amnesty
international®.

V &eském prostiedi se Umluva dostala do $irstho povédomi vefejnosti az v ¥jnu 2018, kdy Ceské Zenské lobby podala
trestni ozndmeni na emeritniho ministra $kolstvi a knéze prof. Petra Pithu za udajné §ifeni poplagné zpravy o Umluvé

2 Pro srovnani: Evropskd umluva o lidskych pravech, kterd pokryva mnohem §irsi lidskoprdavni zabér, obsahuje jen 59 clankii. Také
Interamerickd iimluva o prevenci, trestdni a odstranéni ndsili na Zendch z roku 1994 (tzv. Umluva Belem do Pard), vénovéna stejnému
tématu, si vystacila s 25 clanky.

3 Viz napi-: http://www.dejmezenamsanci.cz/aktuality/ceska-republika-se-jako-41-zeme-pripojila-k-istanbulske-umluve/

4 Vice informaci k poslednimu vyvoji napr.: https://denikn.cz/minuta/407679/

5 Viz napr-. v tiskové zpravé Evropského parlamentu s ndzvem Boj proti ndsili na Zendch: vsechny zemé EU musi ratifikovat Istanbulskou
umluvu z 13. 3. 2018, dostupna z: https://www.europarl.europa.eu/news/cs/press-room/201803091PR99425/boj-proti-nasili-na-
zenach-vsechny-zeme-eu-musi-ratifikovat-istanbulskou-umluvu

6 Viz napt. https://advokatnidenik.cz/2019/08/01/na-istanbulskou-umluvu-se-rozchazeji-nazory-laicke-i-odborne-verejnosti/

7 Viz napt.: https://www.echo24.cz/a/S9GNSs/slovaci-drtive-odmitli-kontroverzni-istanbulskou-umluvu

8 Ratifika¢ni proces odmitl mad’arsky parlament, viz napf.: https://advokatnidenik.cz/2020/05/11/madarsky-parlament-prijal-usneseni-
proti-istanbulske-umluve/

9 VBulharsku tamni Ustavni soud prohlasil, Ze IU neni sluditelna s bulharskou Ustavou — viz napf.
https://eurozpravy.cz/zahranicni/eu/230865-sireni-genderove-ideologie-bulharsko-se-razne-postavilo-proti-istanbulske-umluve/

10 Viz napt.: https://www.idnes.cz/zpravy/zahranicni/istanbulska-umluva-genderova-studia-polsko-madarsko-rumunsko-odstoupeni-
svoboda.A200729 091239 zahranicni_vic

11 Viz napt. tiskové zprava generdlni tajemnice Rady Evropy Marije Pej¢inovi¢ Buri¢ s ndzvem Poland should not withdraw from the
Istanbul Convention, says Secretary General z 16. 7. 2020, dostupné z: https://www.coe.int/en/web/istanbul-convention/-/poland-
should-not-withdraw-from-the-istanbul-convention-says-secretary-general

12 Viz napt.: https://edition.cnn.com/2020/08/05/europe/turkey-gender-protests-istanbul-convention-intl/index.html

13 Vice informaci zde: https://www.amnesty.org/en/latest/news/2020/08/turkey-convention-on-combating-violence-against-women-
must-be-implemented-not-abandoned/

14 Statni zéastupce v lednu 2019 rozhodl, Ze podani bylo nediivodné — viz napt. https://www.idnes.cz/zpravy/domaci/ceska-zenska-
lobby-monsignor-petr-pitha-trestni-oznameni.A190114 142514 domaci_lre
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https://www.idnes.cz/zpravy/domaci/ceska-zenska-lobby-monsignor-petr-pitha-trestni-oznameni.A190114_142514_domaci_lre

(Stelzerova & Polakova, 2018). V textu tiskové zpravy bylo jako jeden z piinost Umluvy zminéno vytvofeni systému
provazané péce, aby se dale nestavalo, ze bude tyrand Zena nucena dale potkavat byvalého partnera, jelikoz dité bylo
svéfeno do stfidavé péce.

Je relevantni pozadavek pokladat spoleCenské i pravné-etické otazky, jak je mozné, Ze tato konkrétni smlouva
vyvolavéa tak protichiidné reakce, kdy na jedné stran& jsou poiadany nakladné'® osvétové kampané'® a vydivany
podporujici rezoluce, a na stran& druhé se saha k tak bezprecedentnimu kroku, jako je odstoupeni od ratifikace
mezinarodni lidsko-pravni smlouvy? Skute¢né za odmitavymi reakcemi stoji jen dezinformadni kampané&®®, nebo naopak
odrazuje napf. fakt, Ze v severskych zemich, které jsou velmi rovnostafské a tzv. gender equality index'® zde dosahuje
setkavame s pojmem ,,the nordic gender equality paradox“ (Wemrell et al., 2019)?

2 Vysledky

V tomto piispévku bude déle rozebran piedné pravné-eticky rozmér problematiky, kdy bude dan dtraz na oblast
rozvodovych sporti a piipadného vlivu na vyskyt falesnych obvinéni z nasili. Nastinéno bude 6 situaci, které by po
ratifikaci Umluvy mohly v &eském prostiedi nastat, bude-li interpretovana piili§ dynamicky a jestli uz jsou dikazy, Ze se
tak muze stat.

2.1 PRVNi NEZNAMA — Bude CR vyuZivat princip nulové tolerance k nasili?

w,Domdci nasili predstavuje zavazny psychosocialni jev, s mnohocetnymi a dlouhodobymi traumatizujicimi dopady na
psychiku obéti i jeji Sirsi socidlni Zivot. (Cirtkova et al., 2010) Je o to vic zrafiujici, Ze agresorem je blizka osoba, k niz
ma obét’ emociondlni vztah, ktery casto stoji za skutecnosti, ze obét’ nasilnika jednoduse neopusti a z podstaty cyklickych
projevi domaciho nasili (dale i jen DN) miiZze podlehnout predstave, Ze se situace jesté zlepsi (tamtéz). Cyklickou podobu
(kruh doméciho nasili) dale vysvétluje napt. Hola a kol. (2016), jez rozliSuji fazi vytvareni napéti, obdobi tyrani a obdobi
usmifovani. (Hola et al., 2016)

Istanbulska imluva domaci nasili definuje v ¢1. 3 Definice mnohem §ifeji a obecnéji nez vyse citovani autoti: domacim
nasilim se v ni rozumi v§echny ¢iny fyzického, sexualniho, psychického nebo ekonomického nasili, k nimz dojde v ramci
rodiny ¢i domacnosti, nebo mezi byvalymi ¢i sou¢asnymi manzeli a partnery, bez ohledu na to, zda pachatel sdili nebo
sdilel spole¢né bydlisté s obéti. (Council of Europe, 2011).

K &etnosti, tedy typickému opakujicimu se cyklu doméaciho nasili, se Umluva blize nevyjadfuje. Z ¢lanku 46
Pritezujici okolnosti odstavce b) vSak lze vycist, Ze za pfitézujici okolnost ma byt brano jakékoliv opakovani jednoho
trestného ¢inu, kterym je dle ¢l. 40 Sexudlni obtézovani jakakoli forma nezddouciho verbalniho, neverbalniho nebo
fyzického jednani, jehoz nasledkem miiZe byt narusena diistojnosti osoby. (Council of Europe, 2011) | zde je tak definice
velmi expanzivni a odpovidal by ji i tfeba jen vtip?, ktery Zenu urazi nebo ,,neptijemné zirani?2.

V clanku 50 Okamzita reakce, prevence a ochrana je pak pozadovano, aby pfislusné agentury pro prosazovani
zakonnosti reagovaly bezodkladné a pfiméfené na veskeré formy nasili spadajici do pisobnosti této tmluvy a nabidly
adekvatni a okamzitou ochranu obé&tem. (Council of Europe, 2011) Vzhledem k tomu, Ze slovo ,,pfiméfené* je pomérné

15 Nap#. Evropsky parlament Parlament mj. vy¢lenil ¢astku 193,6 milionu eur, ktera by se v letech 2021-2027 méla v ramci programu
Prava a hodnoty vyuzit na opatieni pro prevenci (a tedy i informa¢ni kampané) a boj proti vSem formam nasili na zaklad¢€ pohlavi.

16 Zde je myslena piedné kampan #zaistanbul, k niZ lze najit vic informaci nap¥. v tiskové zpravé vlady s ndzvem Ministr Dienstbier
podpotil celosvétovou kampaii za ukonéeni nasili na Zzenach z 13. 2. 2015; dostupné z: https://www.vlada.cz/cz/clenove-vlady/pri-
uradu-vlady/jiri-dienstbier/aktualne/ministr-dienstbier-podporil-celosvetovou-kampan-za-ukonceni-nasili-na-zenach-126747/

17 Myslena je napt. Usneseni Evropského parlamentu o odmitavych reakcich vii¢i Zenskym praviim a rovnosti zen amuz v EU z 6. 2.
2019, dostupné z: https://www.europarl.europa.eu/doceo/document/B-8-2019-0096_CS.html

18 portal Seznam Zpravy konspiraéni teorie spojené s Umluvou oznadil za nejvétsi fake news roku 2018, viz:
https://www.seznamzpravy.cz/clanek/top-5-nejvetsich-fake-news-ktere-loni-kolovaly-internetem-62806, 0 dezinformaéni kampani
mluvi i vladni Odbor pro rovnost a muzi (Marvanova Vargova, 2018).

19 Viz stranky agentury EIGE: https://eige.europa.eu/gender-equality-index/2019/SE

20 Téma se mnohokrat objevilo i v b&#nych médiich, namatkou:
https://www.washingtonpost.com/news/worldviews/wp/2016/06/10/the-best-countries-for-gender-equality-may-also-have-a-
domestic-violence-problem/
https://www.forbes.com/sites/realspin/2016/02/18/bernie-sanders-scandinavian-utopia-is-an-illusion/#454b35491aab

¢i https://www.thelocal.se/20190329/number-of-victims-of-fatal-domestic-violence-in-sweden-doubled-last-year

2L Vtip & neptijemny komentaf uz zmifiuje ve svém vyzkumu ohledné nasili na Zenach agentura FRA — viz vysvétleni na str. 29 reportu
(European Union Agency for Fundamental Rights, 2014)

2 Specifickym feministickym terminem je i tzv. »male gaze* - viz
https://www.oxfordreference.com/view/10.1093/oi/authority.20110803100128610. V tomto kontextu je mozné zminit také to, Ze
V ramci preventivnich akei spojenych s kampani #metoo v anglosaské sféte, vydala napf. firma Netflix pro své zaméstnance instrukce,
V nichz ,,zirani delsi nez 5 vtefin‘ zakazali. Viz napf.: https://www.nationalreview.com/2018/06/netflix-five-second-staring-rule/
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subjektivni a Umluva obecn& vychazi z principu nulové tolerance k nésili, jako je to uplatiovano napf. v severskych
zemich®, neni do budoucna jisté, zda to zbytedné neztizi feSeni opatrovnickych sporti, protoze u takto Sirokych definic
uz by mohlo byt za domaci nasili povazovano témet cokoliv. Rliznych obvinéni z nasili by tak rozhodné ptibylo.

2.2 DRUHA NEZNAMA - Bude za doméci nasili brano i neplaceni vyZivného?

Zvlastni pozornost je tfeba vénovat také definici ekonomického nasili, které Akeni plan vlady proti nasili podrobnéji
nevysvétluje. Dvorackova (2017) jej definuje jako umyslné zneuzivani ekonomické moci za uéelem ovladani a
kontrolovani druhé osoby. ,, Typicky se projevuje jako neposkytovani penéz na provoz domdcnosti, znemoznéni pristupu
k rodinnym prijmiim, prip. nuceni zadat o penize, kazdodenni kontrola ndakupii, zakaz chozeni do prdace a tim udrzovani
ekonomické zavislosti, neplaceni ndkladi spojenych s bydlenim, absolutni kontrola nad prijmy a vydaji obéti“
(Dvorackova, 2017). Istanbulska umluva definici neupfesiiuje, Divodova zprava jen zmifiuje, Ze se vice objevuje u zen,
proto je také genderové podminéné (“Explanatory Report to the Council of Europe Convention on preventing and
combating violence against women and domestic violence", 2011).

V publikaci agentury EIGE (Terminology and indicators for data collection: Rape, femicide and intimate partner
violenc, 2017) je uvedeno, Ze ekonomické nasili je jakékoliv chovani, které partnerovi zpiisobi finanéni Skodu véetné
napf. neplaceni vyzivného. Stejna agentura pak v publikaci Understanding intimate partner violence in EU z roku 2019
uz do pojmu partnerského nasili zahrnuje i kradez ¢i poskozeni né&jaké véci (European Institute for Gender Equality,
2019).

Pokud by k podobnému rozsiteni chapani pojmu ekonomického nasili mélo dojit i v ramci ¢eské ustalené praxe, stal
by se neplatici rodi€ jesté i ,,nasilnikem®, kdy by tato stigmatizace mohla rodi¢ovsky konflikt vyeskalovat natolik, ze
povinny rodi¢ zcela ztrati motivaci dostat svym zavazkiim. Také je zde nebezpeci relativizace celého vazného tématu
domaciho nasili, protoze divodem neplaceni vyzivného nemusi byt touha ukazat svou dominanci a ublizit partnerovi, ale
napf. i jen prosta neschopnost splacet kviili nespravné vypocitané vysi vyzivného?*,

2.3 TRETi NEZNAMA — MiiZe prosazovani teorie genderové podminéného nasili p¥i rozvodech zvyhodnit Zeny?

Istanbulska umluva stavi na pfesvédCeni, Ze nasili je genderové podminéné a tykd se asymetricky vice Zen.
V preambuli Umluvy se mizeme doéist, Ze je nésili na Zenach projevem historicky nerovnych mocenskych vztahti mezi
zenami a muzi, které vedly k dominanci muzi nad Zenami a ,,je klicovym spolecenskym mechanismem, nuticim Zeny do
podrizeného postaveni viic¢i muzim* (Council of Europe, 2011).

Mezi odborniky na domaci nasili v8ak nepanuje jednoznaéna shoda na tom, ze je domaci nasili az takto genderové
asymetrické a na zakladé riiznych kritérii existuji k této problematice piistupy i zcela opaéné® (Herdova et al., 2016).
Velkou srovnavaci studii k této problematice nabizi napt. Straus (2010) ve své praci Tricet let popirani dikazii o
genderové symetrii v nasili partneri. implikace pro prevenci a lécbu, Vv niz mj. srovnal vice nez 200 studii, které
prokazaly, Ze mira nasili muzu a Zen je zhruba stejna a popsal 7 strategii, jak se odptirci tyto dikazy snazi skryt, popiit
nebo zkreslit (Straus, 2010).

Faktem zlstava, ze neni Gplné snadné uréit, jaka je mira domaciho nasili na muzich. Dvofackova (2017) v této
souvislosti potvrzuje, Ze data ohledné nasili na muzich jsou prozatim spise spora, coz neni pouze néjaky ¢esky nedostatek,
i fada rozsahlych mezinarodnich $etfeni se vénuje primarné nasili na zenach (Dvorackova, 2017). Cirtkova a kol. (2010)
v této souvislosti pfedstavuje teorii fenoménu dvojich dvefi - prvni dvefe jsou totozné bez ohledu na pohlavi, druhé
dvefte jsou specifické pfimo pro muze. Tykaji se konkrétné spoleenské stigmatizace muze, ktery prizna, ze je tyran, coz
je v pfimém konfliktu se stereotypnimi piedstavami o muzich a zenach. Tyrani muZzi zaroven sebe sami velmi dlouho

nevnimaji jako ob&ti domaciho nasili a vahaji kontaktovat policii, protoZe se obavaji, Ze jim neuvéii a budou stihani oni?®.

23 Zv1aste citlivé jsou tyto staty piedn& v pripadech nasili na détech, kdy Svédsko zakézalo fyzické tresty uz v roce 1979 jako prvni na
svété — viz https://sweden.se/society/smacking-banned-since-1979/. V Norsku rodi¢e napt. musi poéitat s tim, Ze za jeden pohlavek
ditéti mohou jit az na 6 mésic do vézeni, platit vysoké pokuty a podobné ptipady Casto konc¢i tiplnym odebranim déti z rodiny a
predanim pé&stountim. Jeden z piib&htl, kdy matka dostala pokutu za biti a déti skonCily v péstounské péci, ptinesla idnes.cz v rozhovoru
s Norem Torem Berglidem — viz https://www.idnes.cz/zpravy/zahranicni/norsko-odebirani-deti-barnevern-socialni-sluzba-tor-age-
berglid-rodice-barnets-beste.A180730_141647_zahranicni_fer.

24 Napt. datiové poradkyné Veronika Mindlova provozujici web vyzivne.com pii seminéfi o vyzivném v PSP 26. 10. 2018 prezentovala
prehled chyb, ke kterym dochézi pii vypoctu vyzivného soudci, jednou z nich byl i vypocet alimentl z celého hrubého piijmu firmy.
Vice: https://vyzivne.com/pozvanka-na-seminar/

%5 Srov. napt prace odbornikdl zastdvajicich teorii tzv. ,genderového skepticismu“, napf. zde: http://www.work-with-
perpetrators.eu/index.php?id=101&L=0

26 podobnou zkugenosti si prosel i spoluautor tohoto textu — viz https://hradecky.denik.cz/zlociny-a-soudy/prelom-soud-priznal-muzi-
odskodneni-za-stalking-od-dvou-zen-20140425.html
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(Cirtkova et al., 2010) Stejni autofi pak maji za to, Ze by bylo vhodné piechodnotit zakladni stanovisko, Ze ob&tmi
domaciho nésili jsou v drtivé vétsiné zeny.

V kontextu rozvodovych fizeni mize piilisné vyzdvihovani fenoménu nasili na Zenach zptisobit, Ze dojde k pozitivni
diskriminaci Zen, které ziskaji pti rozvodu vyhodu, protoZze Zena mtize byt automaticky brana za obét’. Falesnych obvinéni
vuci muzim by tak opét mohlo piibyt.

2.4 CTVRTA NEZNAMA - Piijde spolehlivé prokazat, Ze Zena muZe kiivé obvinila?

V ¢lanku 27 Ohlasovani Istanbulska imluva pozaduje, aby ratifikujici staty podporovaly v ohlasovani kompetentnim
organizacim &i ufadtim kohokoli, kdo se stal svédkem aktu nésili spadajiciho do piisobnosti Umluvy, nebo kdo ma
rozumny divod se domnivat, ze takovyto akt byl spachan anebo 1ze oéekavat, ze bude spachan v budoucnu (Council of
Europe, 2011). V ¢1. 49 1U Obecné zdvazky je pak pozadovéano, aby vySetfovani a soudni stihani v souvislosti s veskerymi
formami nasili spadajicimi do plisobnosti této umluvy?’, bylo provedeno bez zbyte&nych priitahd, a aby na viech stupnich
trestniho fizeni byla brana v uvahu préva obéti. Zaroven je v clanku 18 Vseobecné zdvazky v odstavci 4 feCeno, Ze
poskytnuti sluzeb nebude vazano na ochotu obéti podat Zalobu anebo svédgit proti pachateli (tamtéZ). V &lanku 55 Rizeni
Ex parte a ex officio je pak jesté upfesnéno, Ze vySetfovani nebo stihani skutk(i?® nebude zcela z4vislé na ohlaeni nebo
stiznosti podané obéti, a fizeni mize pokracovat i tehdy, pokud obét’ své podani nebo stiznost stahne.

Jinymi slovy, pokud i byt’ jen domnéle spachané nasili ¢i podezieni na budouci nasili v rodiné nahlasi napf. soused,
tchyné ¢i milenec matky, ktefi by mohli mit néjaky osobni zajem na tom poskodit partnera zeny, budou se tim muset
organy ¢inné v trestnim fizeni zabyvat a potencialni obéti okamzité poskytnout maximalni ochranu, a to i v ptipad¢, kdy
by domnéla obét’ vse popftela ¢i odmitala vypovidat.

Smyslem vypsani vyse uvedeného je piedné upozornit, ze mize dojit k zneuziti dobfe minéné ochrany zen, ktera je
vhodna v ptipadech, kdy se domaci nésili objevuje ve formé tzv. intimniho terorismu a obét’ se pachatele boji natolik, ze
by proti nému nevypovidala — jak uz ale bylo v tomto textu feceno, toto je jen jedna z vice forem partnerského nasili.
Pokus o zneuziti pak miize piijit jak od zminénych osob?, tak i od rozvadéjici se Zeny, ktera bude chtit ziskat vyhodu pii
soudnim Fizeni, aby napt. déti byly svéfeny jen do jeji vyhradni péce.

Pro zenu, kterd se z riznych dtvodl rozhodne ,,zniCit* partnera, by se Istanbulska umluva mohla stdit mocnym
nastrojem i kvili skute¢né vysokému stupni ochrany potencialnich obéti. Dle ¢l. 56 Ochrannd opatieni odstavce d) h) a
i) totiz Zena/ ob&t miize podavat vypovéd jen pomoci prostiednika®, ktery za ni i poda svédectvi u soudu v jeji
nepfitomnosti. Diky odstavci g) stejného ¢lanku by pak v prostorach soudu a dalSich instituci méla mit i zajiSténo, ze ke
kontaktu sudajnym agresorem dojde jen v nezbytném minimu, protoZze bude snaha nevystavit Zzenu sekundarni
viktimizaci. Ve prospéch ji bude hrat i ustanoveni ¢l. 54 Vysettovani a dikazy, kde je pozadovano, aby v kterémkoli
obcanském ¢i trestnim fizeni byly diikazy vztahujici se k pfedchozim sexualnim vztahtim a chovani obéti pfipustény
pouze tehdy, bude-li to relevantni a nezbytné (Council of Europe, 2011).

Toto vse by pak zna¢né€ zkomplikovalo a predné oddalilo odhaleni i¢elového obvinéni, které by v pozdéji navazujicim
trestnim fizeni spadalo pod § 345 trestniho zakoniku ¢. 40/2009 Sb., kde by zené hrozilo odnétim svobody na jeden rok
az pét let.

Na tuto moznost zneuziti Umluvy upozoriiuje napf. i Daniela Kovafova, byvala ministryné spravedlnosti, mediatorka
a prezidentka Unie rodinnych advokatd, ktera je k Umluvé velmi kriticka3! (Kovatova, 2018). Uréité by bylo mozné
polemizovat o tom, v kolika ptipadech by se vySe popsané mohlo stat a porovnat to s pocty obéti, jimz by takto nastaveny
systém naopak mohl i zachranit Zivot, to ale neni u€¢elem tohoto textu, ktery pouze upozoriiuje na to, ze ptipady ucelovych
obvinéni ze sexualniho nasili se uz nyni objevuji*? nejen pfi opatrovnickych sporech a Istanbulska timluva je nijak
nereflektuje.

27 Tedy i v piipadé sexudlniho obt&Zovani definovaného ¢l. 40, jak uZ bylo popisovano vyse

28 Zde uz jsou mysleny jen ¢lanky 35, 36, 37, 38 a 39

29 Se sousedem miize byt v rodina v rozporu z riznych ditvodd, tchyni mize monitovat pfehnand starost, milence pak napf. pomsta &
snaha o urychleni rozchodu ptivodniho paru.

30 Typicky Zenské neziskové organizace.

31 M;j. ji nazvala i ,,ideologickym zlem*, viz: https://www.idnes.cz/zpravy/domaci/istanbulska-umluva-urad-vlady-zeny-domaci-nasili-
komentare-glosy-nazory.A190913 104404 _zahranicni_jadv

32 Viz napt. (Cirtkova, 2017)
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2.5 PATA NEZNAMA — MiiZe jedna facka zabranit dohodé p¥i rozvodu?

Kovaiova (2018) i dalii odbornici® povazuji za nejasny také ¢lanek 48 Umluvy s nazvem Zdkaz povinnych postupii
alternativniho reseni sporu a vyndseni rozsudkit v tomto duchu, ktery zakazuje vyuziti povinnych postupti alternativniho
feSeni sporu, véetné mediace a smiréiho fizeni (Council of Europe, 2011). Pod tuto definici spada i feSeni sporu pomoci
stale znaméjsich cochemské praxe/ interdisciplinarni spoluprace, ktera je diky edukaci rodic¢t a vysvétlovani principu
spole¢né rodicovské odpovédnosti za dité preventivnim opatfenim v eskalaci sporl, kdy ty dlouholeté a skute¢né
vyhrocené neziidka kon¢i i obviflovanim z nésili, at’ uz kvili zvySené citlivosti jednoho z rodic¢ti nebo tcelove.

U cochemské praxe probiha intenzivni edukace rodicl, pfi niz se maji spolu potkavat, protoze je zasadni jejich
vzajemné komunikace. Ve zminéném ¢eském AkEnim planu proti nasili je ale v opatieni 18 kritizovano, Ze je u rozvodu
b&zné navrhovana mediace, coZ by se mélo ménit. Akéni plan tak uz pIné reflektuje ¢1. 48 TU a ratifikace by v tomto
sméru nepfinesla zadnou zménu. Celkové vSak tento pozadavek miize dostat soudce i dalsi pracovniky SPOD do
komplikované situace, jestli maji rodice nejprve edukovat nebo zjistovat, jestli v rodiné nedoslo k né&jaké formé
genderové podminéného nasili tak, jak jej definuje Umluva a vyuZiti postupti cochemské praxe by tak bylo rovnou
kontraindikovano.

Z dosavadnich rozhodnuti kontrolniho organu GREVIO totiz vyplyva, Ze uz pouhé automatické nastaveni mediace u
rozvodu je interpretovéno jako povinnost, ktera znevyhodiiuje Zenu (GREVIO, 2020)%. U Danska®® GREVIO naléhavé
zadalo prislusné autority, aby uznaly nerovnovahu moci ve vztazich zatizenych nasilim a zajistili v téchto pripadech
rodictim oddélené setkavani a zajistili také, aby pravo ditéte na setkdvani se s rodicem neohrozilo pravo matky a déti na
bezpenost. U Italie® konstatovali, Ze¢ zemé nemd nafizeny 74dné povinné alternativni feSeni spori souvisejicich
S nasilim, ale nasli dtikazy, ze mediacni proces je de facto vynucovan pii opatrovnickych sporech, ¢imz odporuje ¢l. 48.
Odbornici v oblasti pry selhali v identifikaci a spravném pojmenovani domaciho nasili, kdyZ jej oznacili za parové nasili,
a proto vyuzili mediace, pfi niz byly Gdajné Zeny a déti oznaceny za viniky ¢ind agresora a zazivaly sekundarni
viktimizaci. Nejlepsi zajem ditéte a udrZeni vztahu ditéte s uto¢nikem byly prioritizovany pied pravy obéti, ¢imz se jen
prodlouzili utoéniktiv pocit nadvlady a moci. Profesionalové tak nepostupovali podle pokynil Istanbulské umluvy a
vystavily obéti riziku dal§iho mozného zneuziti.

K dispozici jsou i dalsi rozhodnuti, ktera ukazuji, Ze GREVIO je v interpretaci ¢l. 48 skute¢né velmi striktni, a i kdyz
maji jejich zavéry pouze ,,doporucujici charakter” a zemée je nemusi zavést, je a postupem Casu bude vytvaren stale vetsi
tlak na dodrZeni. Jedna facka tak do budoucna mtize zabranit rozvodové dohodég, protoze uz to bude klasifikovano jako
nasili a v téchto ptipadech ma mit ochrana prav obéti prednost.

2.6 SESTA NEZNAMA — Budeme rodice kvili nasili zbavovat rodi¢ovskych prav?

Otazky vyvolava také clanek 31 Svéreni do péce, pravo na navstevy a bezpecnost, Vv némz je pozadovano, aby pfi
rozhodovani o svéfeni do pée a pravu na navstévu ditéte byly brany v Givahu nasilné incidenty, spadajici do plisobnosti
této umluvy, kdy maji ratifikujici strany ucinit nezbytna legislativni i jind opatfeni, aby uplatnéni veskerych prav
spojenych s pécéi a navstévou ditéte neohroZzovalo prava a bezpe¢nost obéti ¢i déti (Council of Europe, 2011).

Pokud se podivame na rozhodnuti kontrolniho organu GREVIO ohledné tohoto ¢lanku, je zavér jednoznaény — pokud
se v roding objevi nasili, ma byt dité svéteno zené/ matce, protoze na prvnim misté je jeji ochrana a ochrana jejich déti,
pravo déti na oba rodi¢e dané ¢lankem 7 Umluvy o pravech ditéte tak ma byt méné dileZité, nez ochrana pied nasilim,
kdy odebrani rodicovskych prav je podle tohoto ¢lanku adekvatni reakei k zajisténi bezpecnosti obéti.

Na portugalské®” organy GREVIO naléha, aby piijaly opatfeni k tomu zajistit, Ze vSechny statutdrni agentury a
organizace obcanské spolecnosti, které se podileji na rozhodovani a provadéni asistovanych stykd, upfednostiovaly
bezpecnost a dodrzovani prav ditéte a matky, a to i tim, Ze se zdrzi pokusu o usmifeni obéti a pachatele. Statni organy

33 napt. PhDr. Mgr. Jeronym Klimes, Ph.D. ve svém textu z fijna 2018 Istanbulsk4 umluva je p¥ili§ obecna a extremisticka, dostupném
na http://klimes.mysteria.cz/clanky/psychologie/istanbulska_umluva.htm

3 Utad vlady vydal publikaci s nazvem Rozbor napliiovani Umluvy Rady Evropy o prevenci a potirani nasili na Zenach a domaciho
nasili (Istanbulské tmluvy) ve vybranych statech Rady Evropy, vV némz zavéry kontrolniho organu GREVIO interpretuje, k jejich
doporu¢enim ke Clanku 48 se ale nezmifuje. https://www.vlada.cz/assets/ppov/rovne-prilezitosti-zen-a-muzu/Aktuality/Rozbor-
naplnovani-Umluvy-Rady-Evropy-0-prevenci-a-potirani-nasili-na-zenach-a-domaciho-nasili-_Istanbulske-umluvy 2.pdf

% Lze vyuzit piimého odkazu:

http://hudoc.grevio.coe.int/eng?i=GREV10-Inf(2017)14 Denmark Baseline Evaluation_Report_eng-34

%6 |ze vyuzit pfimého odkazu:

http://hudoc.grevio.coe.int/eng?i=GREV10-Inf(2019)18 _Italy Baseline_Evaluation_Report_eng-41

37 ptimy odkaz na rozhodnuti:
http://hudoc.grevio.coe.int/eng?i=GREV10-Inf(2018)16_Portugal_Baseline_Evaluation_Report_eng-28
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http://hudoc.grevio.coe.int/eng?i=GREVIO-Inf(2019)18_Italy_Baseline_Evaluation_Report_eng-41
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dale maji rozsifit dostupnost vhodnych prostor - vybavenych fadné vyskolenym personalem - pro provadéni asistovanych
stykd tak, aby byly splnény pozadavky Istanbulské umluvy.

GREVIO naléhavé 74da Nizozemsko®, aby pfijalo nezbytnd opatfeni, véetné nezbytnych legislativnich zmén
zajiStujicich, Ze soudy budou povinny mj. uznat, ze nejlepsi zdjem ditéte ohrozuje, pokud by bylo v budoucnu svédkem
domaciho nasili na blizké osob€ a soudy maji i omezit opatrovnicka a navstévni prava, pokud nebude zarucena
bezpecnost. Istanbulska imluva tak mize jit i proti predchozim lidskopravnim umluvam a lidskym praviim jako je napf.
pravo ditéte na péci biologickych rodiét v &lanku 7 Umluva o pravech ditéte nebo pravo na rodinny Zivot v ¢lanku 8
Evropské deklarace lidskych prav.

3 Zavér
Istanbulska umluva sleduje velmi relevantni a naprosto legitimni cil prevence nasili na Zenach a prevence domaciho nasili.
Ceska republika po legislativni strance spliiuje vie, co Istanbulska imluva pozaduje a v kratkodobém horizontu nebude

ptipadna ratifikace v oblasti opatrovnickych fizenich znamenat vét§i zménu, protoze Akéni plan proti nasili uz plné
reflektuje jeji pozadavky.

Na zakladé¢ analyzy evropskych dokumentt a rozhodnuti GREVIO vsak 1ze konstatovat, ze neni dostate¢né zajisténo,
ze do budoucna pfi rozvodovych sporech nezvyhodni zeny a nebude mit negativni vliv na vyuzivani interdisciplinarni
spoluprace v ramci cochemské praxe, ktera pomaha ptedchazet rozvodovym sportim.

Istanbulskda umluva nereflektuje moznost, ze by Zeny o domacim nasili nemusely fikat vzdy pravdu (at’ uz kvili
subjektivnimu pocitu Gjmy ¢i ucelove), kdy pfipadné zavedeni principu nulové tolerance k nasili by vedlo k atomizaci
potencialnim nebezpeéim v budoucnu. Takovy stav by vyvolal dalsi eticko-pravni otazky v tom smyslu, zda absence biti
je sama o sob€ garanci Stastného détstvi nebo zda je viilbec mozné spolehlivé predikovat, jestli dité vic poskodi pfitomnost
u dalsi lehké necyklické formy domaciho nasili nebo vyrtstani bez jedné rodicovské osoby, kterd se smérem k nému vzdy
mohla chovat hezky a laskyplné.
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Etika advokata a jej limity pri kolektivnom
uplatiiovani narokov

Martin Krizan.!

Abstrakt: Prispevok analyzuje otizku profesijnej etiky advokata v pripade konfliktu
roéznych zaujmov, ktoré mozu nastat’ pri tzv. kolektivnych sporoch. Hoci sa tento institat
v podmienkach CR a SR presadzuje len pozvol'na, poget pripadov narasta a pravdepodobne
bude rast’ aj d’alej. Konflikt zdujmov v tychto pripadoch méze byt’ spojeny a bude suvisiet
s financovanim odmeny advokata, ktora je spravidla hradena dohodou o podielovej odmene
alebo zo strany treticho subjektu, tzv. litigaéného investora. V oboch pripadoch ide
0 pomerne nové modely, obidva v§ak mozu prinasat’ eticky sporné situécie, na ktoré sucasna
pravna uprava nema adekvatnu odpoved'.

Klicova slova: kolektivna zaloba, podieclova odmena, litigatné financovanie, konflikt
Zaujmov

JEL klasifikace: K130

1 Uvod

@ X

Hoci pojmy ,.kolektivne uplatfiovanie narokov* ¢i ,.kolektivna zaloba“ nemaji presnt legalnu ani doktrinalnu definiciu,
a teoreticky zahffiaji pravne nastroje rdzneho obsahu, v§eobecne ich mozno vymedzit’ ako vsetky pravne mechanizmy,
ktoré umoznuju, aby si viaceré osoby, z ktorych kazda ma samostatny individudlny pravny narok, zaloZzeny na rovnakom
alebo vel'mi podobnom skutkovom zaklade a rovnakom alebo vel'mi podobnom pravnom zaklade ako naroky ostatnych
0sOb, mohli spolo¢ne uplatnit’ sidnou cestou narok na ndhradu Skody prip. narok na zdrzanie sa urcit¢ho konania
(FICOVA, 2018: 49). Pre lepsie pochopenie mozno ako ukézkovy priklad pripadu, kedy jednym konanim v jednom
pripade vznikli velkej skupine 0s6b uréité individualne pravne naroky, oznadit” emisnu kauzu spolo¢nosti Volkswagen,

znamu aj ako ,,Dieselgate*.?

O uzito¢nosti kolektivnej zaloby ako sposobu skupinového uplatiiovania narokov nie st pochybnosti — je to uzito¢ny
nastroj prava vyuZitelny obzvlast v pripadoch, kedy jednotlivi opravneni a) ani len nemaju vedomost’ 0 existencii
nejakého individualneho naroku, b) nedokazu vy¢islit’ individualny narok, c) nevedia ako uplatnit’ individualny narok,
alebo d) nie st ekonomicky dostatocne silni na to, aby svoj narok uplatiiovali samostatne. Nezriedka ide o kombinaciu
viacerych tychto dovodov. Ako uvadzaju Balarin a Tichy (2013) ,,Fenomén kolektivniho procesu totiz pomaha vyplnit
strukturalni deficity, se kterymi se v soucasnosti potyka kazdy pravni stat. Mame predevsim na mysli selhavani
individualnich prostredkit prosazovani soukromého prdava s ohledem na ndkladnost, procesni rizika ¢i obavy z
nepriznivych pritvvodnich nasledkit v mimoprocesni roviné “. Pritom plati, Ze pripady, ktoré mézu viest’ ku kolektivnemu
uplatiiovaniu narokov, su spravidla skutkovo, pravne, odborne, personalne aj ¢asovo naro¢né, ¢o sucasne predpoklada,
ze pravnym presadzovanim zaujmov celej skupiny opravnenych os6b musi byt’ subjekt dostatoéne vybaveny na prevzatie
tejto ulohy. Obvykle nim bude advokat resp. este CastejSie skupina advokatov zdruzenych v advokatskej kancelarii.

Advokaciu mozno zjednoduSene vymedzit' ako ¢innost’ autorizovanej osoby zameranu na poskytovanie pravnych
sluzieb za odplatu, pri¢om prave aspekt financovania (platenia) tejto sluzby vykazuje pri zastupovani kolektivu Zalobcov
niekol’ko $pecifik. Prvym $pecifikom je skuto¢nost’, ze jednotlivé individualne naroky mézu byt pomerne nizkej hodnoty,
a to az tak nizkej, Ze pre konkrétneho jednotlivca by ich samostatné uplatiiovanie mohlo byt nehospodarne. Uplatiiovanie
takéhoto naroku prostrednictvom kolektivnej zaloby bude pre jednotlivca spravidla lacnejsie, nakol’ko pri kolektivnom
zastupovani sa do znizenej jednotkovej ceny za pravne sluzby premietne napr. to, Ze kolektivny zastupca nemusi
opakovane prestudovat’ pravny a skutkovy zaklad kazdého jednotlivého pripadu, jedno sidne podanie (zaloba, replika,
duplika) sa vzt'ahuje na viaceré naroky a pod. Advokat vykona odborné postdenie pripadu len raz, no vysledky pouzije
opakovane. Daliim typickym znakom je vysoka suhrnna hodnota sporu v désledku naakumulovania viésieho mnoZzstva
individudlnych narokov. Ostatnym sprievodnym znakom je abstraktnd, neosobnd povaha vztahu medzi jednotlivymi
klientmi a advokatom; tieto osoby sa navzajom nemusia vobec poznat’, co méze vyvolat’ len ,,vlazny* postoj jednotlivca

! Pravnicka fakulta Univerzity Komenského v Bratislave, katedra ob¢ianskeho prava. E-mail: martin.krizan@flaw.uniba.sk.

2 Spolo¢nost’ Volkswagen vyvinula a do svojich vozidiel nainstalovala software, ktory dokézal rozpoznat, kedy je vozidlo testované
na mnozstvo produkovanych emisii oxidu dusika (NOx) a ktoré¢ho tilohou bolo kratkodobo znizit' vykon motora tak, aby doslo k
splneniu predpisanych emisnych limitov. Pri beznej prevadzke bol emisny kontrolny systém/software deaktivovany, v dosledku ¢oho
vozidlo emitovalo mnohonasobne (tidajne az 40-nasobne) viac oxidov dusika. Koncern Volkswagen Group priznal, ze uvedeny
software bol celosvetovo pouzity v cca 11 milidnoch vozidiel, predanych v rokoch 2008 az 2015, z toho az 8 miliénov v Eurdpe.
Primarne poskodenymi boli najmé vlastnici jednotlivych vozidiel z dovodu ujmy spdsobenej vyssou spotrebou pohonnych hmét a
znizenia hodnoty daného vozidla, ako aj akcionari spoloc¢nosti z dévodu zniZenia hodnoty akcii.
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k odmene pre advokata za pracu odvedenu pre celt skupinu. Je nutné zddraznit, Zze na strane Zalobcov mozu vystupovat’
desiatky, stovky az tisice 0s6b. V neposlednom rade hrozi, ze pri individudlnom uplatiiovani narokov existuje riziko
nejednotnej sidnej praxe, kedy rdzne sudy moézu podobné pripady postdit’ odlisne.

Roztriestenost, nehomogenita a neosobny charakter skupiny opravnenych oséb v kombinacii s vysokymi nakladmi
konania spdsobia, ze zadovazenie potrebnych prostriedkov na zaplatenie nakladov konania, najmad nahrady odmeny
advokata, moze byt spojené s tazko prekonatelnymi prekazkami. Uvedeny problém sa v praxi riesi financovanim sporu
tretim subjektom. Predmetom tohto prispevku st dve najpouzivanej$ie, no stcasne najkontroverznejSic metody
financovania odmeny advokata, ktoré sa vSak z hladiska etiky m6Zu pohybovat’ na jej hrane. Prvou metddou je
financovanie odmeny prostrednictvom dohody o tzv. podielovej odmene. Druhou metédou je financovanie
prostrednictvom tretej, vo veci inak nezainteresovanej osoby, tzv. litigacného investora. Z hladiska d’alich uvah je
potrebné uviest’, Ze spoloénym menovatel'om oboch uvedenych metdd je ich priama zavislost’ na vysledku sporu, t.j. oba
st zaloZené na zasade uspechu v konani, kedy uspesna strana ma proti netispesnej strane narok na zaplatenie nahrady trov
konania.

Model ¢. 1: Podielova odmena /quota litis/contingency fee/Erfolgshonorar

Model podielovej odmeny je zalozeny na zaplateni vopred dohodnutého podielu zo sumy, ktord bude skupine
zalobcov priznana v pripade uspechu (pactum de quota litis). Prakticky ide o provizny model (Balarin, 2011), pri ktorom
advokat sice znasa riziko, Ze mu v pripade netispechu nebude zaplatena vobec ziadna odmena, na strane druhej mu vSak
v pripade Gspechu vznikne narok na odmenu spravidla v podstatne vyssej nez pri inych modeloch odmenovania.

Model podiclovej odmeny je v éeskom aj slovenskom pravnom poriadku zndmy, no historicky ide o model, ktory je
uplatiiovany predovsetkym v angloamerickom pravnom prostredi (v USA je tento model ozna¢ovany ako ,,contingency
fee”, v Anglicku a Walese ako ,,conditional fee*). Podl'a Vyhlasky Ministerstva spravodlivosti Slovenskej republiky ¢.
655/2004 Z.z. 0 odmenach a nahradach advokatov za poskytovanie pravnych sluzieb je dohodnutie podielovej odmeny
jednou z viacerych variantov tzv. ,,zmluvnej* odmeny (pozri § 2 ods. 2 Vyhlasky). Podielovd odmena sa podla § 7
Vyhlasky méze dohodnmit’ vo forme podielu na hodnote veci, ktora je predmetom konania pred sutdom alebo inym
organom, ak je vysledok tohto konania podla okolnosti pripadu vel'mi neisty a advokat o tom klienta poudil a jej
maximalna vyska nesmie presiahnut’ 20% z hodnoty veci, ktor¢ je predmetom konania pred sidom alebo inym organom.
Je nutné podotknut, Ze toto nie je jediné obmedzenie vo vzt'ahu k vySke zmluvnej odmeny, nakol'ko podla § 2 ods. 1
Vyhlasky nesmie byt vyska zmluvnej odmeny (podielova odmena je variantom zmluvnej odmeny) v rozpore s dobrymi
mravmi; ide sice o vSeobecny korektiv, no stcasne je potrebné pripustit’, ze jeho aplikovatelnost’ na podielovii dohodu
bude pravdepodobne len nizka. Len tazko si mozno predstavit, ze by dohoda o podielovej odmene vo vyske 20% (t.j. v
maximalnej povolenej vyske) mohla byt kvalifikovana ako rozporna s dobrymi mravmi. Je preto mozné vyvodit’ zaver,
ze podla slovenského pravneho poriadku je horna hranica podielovej odmeny 20% z hodnoty veci. Nie vSade v§ak dohodu
0 podielovej odmene mozno povazovat za samozrejmu. Vo viacerych krajinach EU (Hamul'akova, 2016) je dohoda o
podielovej odmene zakazana (okrem inych napr. aj v Rakasku, pozri § 879 ods. 2 ABGB) alebo limitovana na pripady
osobitného zretela (napr. v Nemecku, pozri § 49b Bundesrechtsanwaltsordnung a § 4a Gesetz liber die Vergiitung der
Rechtsanwiltinnen und Rechtsanwilte), okrem inych dévodov aj z dovodu obavy pred narastom Spekulativnych zalob,
¢o potvrdzuju aj zahrani¢né (predovsetkym vsSak americké) sktisenosti. Podla ¢l. 3.3.1 Etického koédexu CCBE pre
eurdpskych advokatov advokat nie je opravneny uzavriet’ dohodu o podielovej odmene.

Dévodom naznaceného ,,vlazného® pristupu K instititu podielovej odmeny je jej eticky kontroverzna povaha. Hoci
pravne poriadky obvykle stanovuju najvyssiu hodnotu podielovej odmeny, pre advokata to i tak predstavuje moznost’
dosiahnutia az excesivne vysokej odmeny, pri¢om prave vizia dosiahnutia vysokej odmeny mdze negativne ovplyvnit’
profesionalitu advokata, zatemnit’ jeho odborny usudok a pdsobit’ ako katalyzator, t.j. nabadat’ advokata iniciovat’ sadny
spor aj v pripadoch, kedy bude pravdepodobnost’ ispechu v konani nizka (Hamul'akova, 2016). Riziko paradoxne
predstavuje aj mozné opacné konanie advokata, nakol'’ko podielova odmena ho méze podnecovat’ k rychlemu ukonceniu
sporu (napr. formou mimosudneho urovnania/zmieru), kedy z pohl'adu zastupovanej skupiny nemusi dosiahnuty vysledok
urovnania zodpovedat reAlnym moZnostiam, ktoré by bolo mozné docielit' v pripade agresivnejsieho postupu advokata.®
Ako uz bolo uvedené, kolektivne spory su typické svojou vysokou hodnotou, od ktorej je nasledne zavisla aj vyska
odmeny advokata, pre ktorého v§ak moze byt predstava d’al§icho mozného navysenia odmeny od urcitého okamihu uz
len malo zaujimava, nakolko dosiahnutd odmena, obzvlast’ v pripade rychleho a menej pracného ukoncenia sporu
zmierom/mimosudnou dohodou, mdze byt’ i tak mimoriadne vysoka. Za zaujmom advokata ukonéit’ spor jednoducho a
rychlo nemusia byt len ekonomické dovody. Takyto advokat sa méze z hl'adiska vlastného marketingu oznacovat’ ako
,,uspesny* a to aj v pripadoch, ktoré napokon mohli pre skupinu Zalobcov skoncit’ lepsie.

Za obzvlast problematické sa z etického hl'adiska povazuju Zaloby s likvidatnym potencidlom pre zZalované
spoloénosti; takéto pripady su oznaované ako “high risk cases” ¢i doslova az gamblerskym Zargénom “bet-the-company”
(Némec, 2019). Zalovana spolo¢nost’ sa musi rozhodnut’, & bude riskovat’ zanik celej spolo¢nosti v pripade netispechu
v konani alebo sa vyhne tomuto riziku a vyplati vysoké, no ekonomicky stale inosné odSkodné v ramci mimostdneho

3 Takéto urovnania byvaji oznacované ako ,,coupon settlements, kedy advokatovi je sice vyplatena vysokd odmena, no &lenovia
skupiny namiesto pefiazného plnenia dostanti napr. zl'avové kupony
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urovnania. Dlhoro¢né (a vel'mi bohaté) skusenosti z USA ukazuji, ze mnohé spolocnosti, hoc su si vedomé
$pekulativneho charakteru uplatiovaného kolektivneho naroku, pristupuju, z opatrnosti alebo z dévodu zachovania
reputacie, k mimosudnym urovnaniam, pri¢om Statisticky dochddza k medziro¢nému narastu tohto typu kolektivnych
zalob.

Podavanie $pekulativnych zalob ¢i snaha advokata docielit’ rychly zarobok pri vynaloZeni minima prace (Némec,
2019), st typickymi prikladmi konfliktu medzi zaujmami klienta a zdujmami advokata. Z hl'adiska advokatskej etiky sa
ako legitimna javi otazka, koho zaujmy bude presadzovat’ advokat, zastupujuci v zasade anonymnu skupinu zalobcov,
ktorého odmena je dana podieclom na tispechu vo veci? Zaujmy svojich klientov alebo vlastné ekonomické zaujmy?
Napokon, advokacia je podnikanie ako kazdé iné a len sotva mozno od advokata oCakavat, ze nezohl'adni vlastné
ekonomické zaujmy a ciele. Na strane druhej je vSak advokacia vnimana aj ako poslanie, sluzba spravodlivosti, a z toho
dévodu ovladdana zasadami etiky. Takéto manévrovanie advokata medzi podnikanim a sluzbou spravodlivosti niektori
autori (Balik, 2010) dokonca prirovnavaji k volbe Odyssea medzi Skyllou a Charybdou, zlovestnymi mytickymi
obludami.

Najlepsi zdaujem klienta ako kategoricky imperativ

Etickd rovina postavenia advokata je pritom definovana pomerne jednoznaéne. Podla § 18 ods. 1 a ods. 2
(slovenského) zakona o advokacii je advokat povinny pri vykone advokacie chranit’ a presadzovat’ prava a zaujmy klienta
ariadit’ sa jeho pokynmi a je povinny pri tom povinny postupovat’ s odbornou starostlivostou, ktorou sa rozumie, ze kona
Cestne, svedomito, primeranym spdsobom a dosledne vyuZiva vSetky pravne prostriedky a uplatiuje v zdujme klienta
vsetko, ¢o podla svojho presvedCenia povazuje za prospe$né. Pritom dba na ti¢elnost’ a hospodarnost’ poskytovanych
pravnych sluzieb. Podl'a § 5 ods. 1 Advokatskeho poriadku SAK je pri poskytovani pravnych sluzieb prvorady zaujem
klienta, a jeho opravnené zaujmy maju prednost’ pred inymi zdujmami advokata, ako aj pred jeho ohadom na inych
advokatov. Podl’a ¢l. 2.7 Etického kédexu CCBE (Rady advokatskych komor Eurdpy) musi advokat v stilade s nalezitym
dodrziavanim vSetkych ustanoveni zakona a zasad vykonu povolania vzdy konat’ v najlepSom z&ujme klienta. Zaujem
klienta je povinny(a) povysit' nad vlastné zaujmy a nad zaujmy ostatnych advokatov. Je potrebné zddraznit’, ze ide o
Standardné pravidla zndme v celej kontinentalnej Europe.

Etika advokata je teda definovana jednoznacne cez povinnost’ presadzovat’ ,,najlepsie zaujmy klienta*.

Avsak, €o je ,,najlepsim zdujmom klienta® v pripade skupiny klientov, ktord moze pozostavat’ zo stoviek osdb? Bude
vobec mozné definovat’ ,,najlepsi zaujem skupiny*, ked’ze kazdy ¢len skupiny moze mat’ ini predstavu o spdsobe ¢i vyske
uspokojenia jeho naroku a zaujmy ¢lenov skupiny tak mézu byt vo vzajomnom rozpore? Ktory ¢len skupiny uréi ¢o je
najlepsi zdujem celej skupiny, napr. vo vztahu k dolnej hranici mozného ekonomického urovnania sporu? Hoci mozno
argumentovat’ tym, Ze prave toto si otazky, na ktoré ma odpovedat’ advokat, no do akej miery mozno doverovat
advokatovi v pripade jeho priamej finanénej zaangazovanosti na vysledku sporu?

Naznacené otazky a obavy z mozného prolitigaéného, $pekulativneho a de facto neetického konania advokata su dobre
zname aj organom EU. 7. decembra 2018 prijal Vybor Eurdpskeho parlamentu pre pravne veci Spravu o navrhu smernice
Eurépskeho parlamentu a Rady o Zalobach v zastupeni na ochranu kolektivnych zaujmov spotrebitelov a o zruseni
smernice 2009/22/ES, v ktorej konstatoval vo vztahu k tymto obavam nasledovné: 1. Clenské staty by mali zabranit
pravnickym firmam zriadovat opravnené zastupujiuce subjekty. Nepriame financovanie konania vo veci zaloby
prostrednictvom darov vratane darov obchodnikov v ramci iniciativ v oblasti socidlnej zodpovednosti podnikov je
oprdvnené na financovanie tretou stranou za predpokladu, Ze spliia poziadavky t¥kajiice sa transparentnosti, nezavislosti
a neexistencie konfliktu zaujmov uvedené v clanku 4 a ¢lanku 7 (pozri pozmenujuci navrh ¢. 18 odévodnenia 25). 2.
Clenské staty majui zabezpecit, aby odmena pravnikov ani spésob jej vypoctu nevytvirali stimuly na vedenie sidnych
sporov, ktoré sii zbytocné z pohladu zdujmov ktorejkolvek zo stran. Clenské $tity predovietkym zakdiu podielové
odmeny (pozri pozmernujuci navrh ¢. 96 nového célanku 15a navrhu Smernice).

Uvedené dopliiujuce navrhy boli Eurépskym parlamentom diia 26. marca 2019 akceptované v legislativnom uzneseni
¢. P8 _TA(2019)0222. Rada EU vsak 28.11.2019 zaujala k navrhu smernice vlastné stanovisko, ktoré vyraznym sposobom
meni a dopliia povodny navrh smernice a ktoré sa lii od stanoviska Eurdpskeho parlamentu. Aké bude koneéné znenie
smernice (ak vobec ddjde k jej prijatiu) dnes teda nemozno predvidat’, Co sa samozrejme vzt'ahuje aj na moznosti dohody
0 podielovej odmene.

Na zaklade uvedeného je mozné vyslovit, Ze model podielovej odmeny prinasa pri zastupovani skupiny zalobcov
nové nerieSené otazky. Za najpalCivejSiu mozno oznalit' koliznu povahu tohto modelu. Vysoky pocet spolocne
zastupovanych klientov spdsobuje vzajomné odcudzenie, coho désledkom méze byt len povrchna znalost’ advokata o
zaujmoch jeho klientov. Skdsenosti zo zahrani¢ia pritom dokazuju (Dori, Richard, 2016), Ze priama ekonomicka
zaangazovanost’ advokata na vysledku konania ma negativny dopad na jeho profesionalny usudok a zvadza k neetickému
konaniu, k uprednostiiovaniu vlastnych zdujmov advokata pred zaujmami skupiny a jej ¢lenov.

Z tohto hl'adiska sa pravna Gprava podielovej odmeny v slovenskom pravnom poriadku javi ako nedostato¢na a zrela
na ,,prestavbu®, obzvlast vo vztahu ku kolektivnym Zalobam, pri ktorych existuji dobré dovody, pre ktoré nemozno tento
model financovania akceptovat. Podl'a naSich poznatkov sa vSak v tejto oblasti, napriek uvedenym vyhradam a
skusenostiam z inych pravnych uprav, nepripravuje nijaka zmena, co mozno povazovat’ za negativum pravnej upravy.
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Model ¢. 2: Litiga¢né financovanie

Myslienka litiga¢ného financovania poskytnutého tretim subjektom, pre ktorého bude financovanie kolektivnej zaloby
,prostou‘ investiciou, je zaloZena na troch zakladnych znakoch.

Prvym znakom je $pecifickd povaha investora. Zo zahrani¢nych skusenosti (Dori, Richard, 2016) vyplyva, Ze
spravidla sa jedna o subjekt, ktory sa Specializuje na tento druh ¢innosti a prave preto je odborne, personalne a najma
ekonomicky pripraveny vykonat’ prvotni analyzu moznej uspesnosti zaloby, na zaklade ktorej sa potom rozhodne konanie
financovat alebo nefinancovat’. Z pohl'adu vahajicich nositel'ov individualnych narokov méze byt’ pozitivne rozhodnutie
investora podstupit’ investi¢né riziko vnimané ako silny signal mozného buduceho tspechu kolektivnej zaloby a moze
podnietit’ takychto zalobcov k pripojeniu sa ku kolektivnej Zalobe. Druhym znakom je pouZitie vlastnych prostriedkov
investora s tym, ze névratnost’ poskytnutej investicie je viazana na uspech v konani. Beznéa sadzba odmeny sa v takychto
pripadoch pohybuje v rozpiti od 25 do 30% (Veljanovski, 2011), v individualnych pripadoch podl'a miery rizika i vyssia
hodnota (napr. v pripade emisného §kandalu Volkswagen pozadovala litigaéna spolo¢nost’ proviziu vo vyske 29,41% bez
DPH (35% vratane DPH). Tretim znakom je skutoénost’, Ze prvotny impulz smerujuci ku kolektivnemu uplattiovaniu
naroku Casto vysiela investor a nie jednotlivi drzitelia narokov. Povaha naroku ¢i predmetu sporu ma pre investora len
sekundarny vyznam.

Ziada sa uviest, e tento model financovania je praktizovany uz aj na izemi CR a SR, pri¢om spolo¢nosti venujuce
sa litiga¢nému financovaniu oznacuju ako dolnt hranicu, pri ktorej ma litiga¢na investicia zmysel, sumu 1 milion EUR
(Cupka, 2019).

Riesi vsak tento model financovania nedostatky toho prv popisaného? Javi sa, Ze nie, a naopak, aj tento model naraza
na rovnaky problém ako uz skor popisany model, ktorym je vysoka pravdepodobnost’ vzniku konfliktu zaujmov a riziko
neetického konania advokata. Ako uz bolo naznacené, advokat je povinny presadzovat’ najlepsi zaujem klienta, pricom
je povinny riadit’ sa celym stborom etickych pravidiel. Je vSak vobec objektivne mozné zachovat’ maximum tychto
pravidiel pri subeznom presadzovani najlepSicho zaujmu heterogénnej skupiny zalobcov a sii¢asne aj zaujmov investora?

Na jednej strane sporu totiz vidno tri skupiny 0sob so zaujmami, ktoré mézu byt vzajomne potencialne protichodné.
NajpocetnejSou skupinou st samotni zalobcovia, t.j. skupina oséb s individualnymi ndrokmi, ktoré tvoria predmet
stidneho konania. Pre tto skupinu bude mat’ dizka konania, po&et tkonov uskutoénenych advokatom ¢i pravna naroénost’
sporu podruzny az abstraktny vyznam; ich jedinym zadujmom bude priznanie ¢o najvys$Sej pehaznej Ciastky. I v tomto
ohl'ade v§ak mo6zu vo vnutri skupiny existovat’ rozpory. Druht skupinu predstavuje litigaény investor, ktorého zdujmom
bude maximalizacia vynosu, t.j. docielenie najviésiecho rozdielu medzi zaplatenou investiciou a vysudenou sumou.
Investor bude mat’ prirodzeny zaujem na minimalizacii vydavkov na pravne sluzby, zdrovei bude chciet’ dosiahnut’ vynos
¢o najskér; vyska nahrady, ktora bude priznana ,,per capita“, bude pre investora podruznou otazkou. Tretim subjektom
bude kolektivny zastupca — advokat, ktory bude plateny investorom aby presadzoval zaujmy skupiny Zzalobcov. Advokat
tak bude presadzovat’ zdujmy celej skupiny zalobcov (primarny ciel’), ¢im bude chranit’ ekonomické zdujmy investora
(sekundarny ciel’); za uskuto¢nené pravne sluzby mu bude zaplatend odmena (terciarny ciel’).

Na prvy pohlad sa zaujem investora a zaujmy skupiny Zalobcov javia byt takmer identické - vitazstvo v spore a
skutoéné zaplatenie priznaného naroku. Avsak prave velkost’ vytazku, ktory bude predmetom prerozdelenia medzi vsetky
zucastnené subjekty, bude zalezat’ od mnozstva premennych, ¢o predstavuje podstatu posudzovaného problému. Z
pohl'adu investora ostane najvacsi ,.kolac” v pripade rychleho ukonéenia (urovnania) sporu bez potreby financovat’
nakladné pravne sluzby. Akékol'vek predlzovanie sporu bude znamenat’ viac tkonov pravnej sluzby, vaési pocet pravnych
analyz, stanovisk, rokovani s protistranou a v neposlednom rade pravdepodobne i tak vyusti do suidneho konania, ktoré
cely spor predrazi este viac.

Obzvlast rychly zmier je z pohladu presadzovania najlepsich zaujmov klientov a zamedzenia rozporu medzi
zaujmami Zalobcov a zaujmami investora najkontroverznej$i. Ako priklad je mozné uviest takato situaciu — povinny
subjekt v zaujme predist’ sidnemu konaniu iniciuje rokovania o0 mimosudnom urovnani veci. Investor udeli advokatovi
pokyn na vedenie tychto rokovani a ur¢i mu limity urovnania sporu dohodou. Ten isty advokat vSak od Zzalobcov obdrzi
iny pokyn s inymi limitmi urovnania sporu. Koho zaujmy je advokat povinny presadzovat’? Ked’ze advokata fakticky
plati investor, ako logicka odpoved’ sa ntika, ze to budu zaujmy investora, ktory tak docieli rychly zisk pri vynalozeni
minima prostriedkov. Je to vSak etické z pohl'adu skupiny Zalobcov? Inym rizikom je strata zaujmu investora na d’alSom
financovani sporu najma v pripadoch, ak sa spor nevyvija priaznivo prip. jeho vysledok je neisty aj ked’ budu vynalozené
d’alsie penazné prostriedky, okrem iného aj na odmenu za pravne sluzby. Pokial’ investor da advokatovi pokyn na
ukoncenie sporu mimostidnou dohodou alebo spit'vzatim Zaloby, s ¢im vSak Zalobcovia nebudu sthlasit, je advokat de
lege lata vystaveny pravne a eticky nerieSenej otazke.

Ziada sa zdoraznit', 7e uvedeny problém nie je len ,,abstraktno - akademickej* povahy. Len ako priklad mozno uviest
spoloénost’ LitFin s.r.o0. so sidlom v Prahe, ktora aktualne v akcii ,,milionyzakamiony* pontka pre ¢eskych a slovenskych
vlastnikov nakladnych vozidiel vybranych znaciek (ide o vozidla zn. Man, Scania, Daimler/Mercedes, Volvo/Renault,
Iveco a DAF) moznost’ uplatnit’ si narok na kompenzaciu (nahradu) rozdielu medzi skutoéne zaplatenou cenou, ktora
vsak bola vysledkom kartelovej dohody medzi automobilkami a cenou, ktora by bola uctovana v pripade neexistencie
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takejto kartelovej dohody.* Vicsina dotknutych osob — vlastnikov nakladnych vozidiel uvedenych znacdiek vyrobenych
Vv urcitom ¢asovom obdobi - pravdepodobne ani len netusi o existencii nejakej kartelovej dohody, o sankciach za to
ulozenych (pozn.: ide o pokutu viac ako 3,8 mld. EUR), a sotva maju predstavu o existencii vlastného sukromnopravneho
naroku. Skusenosti zahrani¢nej aplikacnej praxe pritom dokazuju, Ze hoci litiga¢né financovanie je mozné povazovat za
dobry nastroj zabezpecenia financovania kolektivnej zaloby, i tento model ma svoje etické a pravne rizika.

2 Zaver

Existuje dovodny predpoklad, Ze trh s litigacnym financovanim bude aj v podmienkach ¢eského a slovenského pravneho
poriadku narastat. V nedavnom obdobi bol zalozeny spolok CASALF (Czech and Slovak Association of Litigation
Funders), ktory prijal etické pravidla vytvorené na podklade Code of conduct for Litigation Funders vypracovanych
britskou agenturou Civil Justice Council.

Napriek mnozstvu zasadnych pravnych a etickych otazok ide de lege lata o prakticky neregulovana ¢&innost.
Zakladnou je otazka vhodnosti a pripustnosti tohto spdsobu financovania, najmé s prihliadnutim na zjavny rozpor medzi
zdujmami investora a zaujmami skupiny Zalobcov. Pre vytvorenie predvidatelné¢ho a déveryhodného trhu s litigaCym
financovanim je kl'acové pripravit’ adekvatne pravne prostredie pre vykon tejto Cinnosti tak, aby aj z pohl'adu advokata
nedochadzalo k vzniku eticky neriesite'nych situécii. Neregulovana Cinnost’ litigacnych investorov v prostredi, ktoré s
litiga¢nym investovanim nema nijaké skusenosti, bude nevyhnutne viest' k deformaciam, ¢o moze vyvolat’ stratu dovery
trhu v tento model financovania kolektivneho uplatfiovania narokov.

Mozno vyslovit’ zaver, Ze litigacné financovanie by mala byt ¢innost” osobitne regulovana a vykonavana subjektmi,
zaregistrovanymi v osobitnom registri litiga¢nych investorov. Je potrebné vytvorit mechanizmy zabezpelujlce
transparentnost’ a dostato¢nost’ finanénych prostriedkov, napr. ulozenim povinnosti prekladat’ vyro¢né spravy, Gctovné
zavierky a pod., a vykonavat’ kontrolu nad ¢innostou tychto subjektov, napr. povinnym zverejiiovanim stanov/Statitu
litiga¢ného investora, ¢i kone¢ného uZzivatela vyhod. Z pohl'adu vykonu advokacie a stavovskej etiky sa de lege ferenda
ziada exaktna uprava postupu, ktory je advokat povinny zvolit’ v pripade rozpornych zaujmov a rozpornych pokynov jeho
klientov. Bez takejto pravnej upravy bude advokat Celit’ riziku, ze jedna skupina klientov, ktorej zaujmy budia
Lignorované* z dovodu uprednostnenia zaujmov inej skupiny klientov, sa bude voc¢i advokatovi domahat’ zodpovednosti
za nedostatocne poskytnuti pravnu sluzbu, ¢o rozhodne nemozno povazovat’ za ziaduce.
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Diiraz na etické principy v ramci pedagogického
pusobeni umélce AleSe Veselého

Patricie Pleyerova’

Abstrakt: Prispévek predstavuje diléi ¢ast disertaéni prace zaméfené na intuitivni
pedagogicka pojeti vytvarnych umélct v sou¢asném ¢eském kontextu. Vyzkum navazuje na
publikaci Jitky Géringové a Ivy Mladicové (2016), ktera obsahuje rozhovory s vybranymi
umélci, jez méli nebo stale maji pedagogickou zkuSenost v rdmci vyuky na vysokych Skolach
a zaroven je jejich odbornost stvrzena tituly docent a profesor. Dané kritérium pro vybér
umélet je dulezité zejména pro doklad odbornosti a nepopiratelné umélecké aktivity a
kvality danych osob. Fakt, Ze se jedna o osoby bez pedagogického vzdélani, které se soucasné
pedagogické Cinnosti vénuji, je podstatny pro pochopeni jejich zptisobu vyuky. Deskripce
téchto intuitivnich vyukovych metod nam zprostfedkovava dals$i moznosti toho, jak
ptistupovat k edukaci vytvarné vychovy, &¢imz obohacuje oborovy diskurz. Jednou
z exponovanych vytvarnych osobnosti je profesor Ale§ Vesely. Dilci vysledky vyzkumu
pfedstavuji koncepci vyuky uvedeného umélce, ktera zahrnuje prioritné diraz na etické
principy a moralni hodnoty, a to jak v samotném vedeni vyuky, tak také v hodnoceni. Je
pozoruhodné a zarovein podstatné tyto signifikantni znaky umélcova pedagogického ptistupu
pozorovat v souvislosti s kontextem umélecké tvorby a jejiho formovani béhem normalizace.
Vsechny tyto tdaje nam davaji zajimavy pohled do intuitivniho vedeni vyuky a pfedevs§im
etiky, jako nepostradatelné soucasti vzdélavani, uméni a zivota, coz tvoti jednotny vzajemné
propojeny celek v prikladu pedagogického vedeni piedniho ¢eského umélce. Prispévek tedy
predstavi etiku, jako jeden z prostiedkl pro vyuku v expresivnich oborech a to na konkrétnim
ptikladu pedagogického plsobeni Alese Veselého.

Klic¢ova slova: etika, vzdélani, expresivni obory, vyuka uméni.
JEL klasifikace: G32, G33, C35
1 Uvod

Vyuku na vysokych Skolach lze pojimat z mnoha pohledi. Cely vzdélavaci proces ma sva specifika a procesualné
i obsahove se odliSuje od vyuky na niz$ich stupnich vzdélavani. Je logické, Ze pfistup a pozadavky pedagogt budou jiz
zohlednovat intelektualni vyspélost studenta, jeZ zahrnuje schopnost samostatné prace a zejména zajem o vzdélani.
V tomto kontextu mtizeme povazovat i pedagogické pfistupy za variabilni, pfedpokladajici neustalé sebevzdélavani
samotnych pedagogt, jenz transformuje jejich kriticky piistup k sob& samému i pfedavanym informacim. Schulmann
(1987, s. 22) k tomu uvadi: ,,Teorie vzdélavani pro profesi a k profesionalité je v souladu se zahranicnimi trendy opfena
o0 koncept uceni a celozivotniho uceni. Posiluje se predstava o ucitelich jako ucicich se bytosti, které v tomto procesu
pretvareji koncepty vztahujici se k jejich profesi a pretvareji i sebe samy.“ Zamétime-li se na vyuku expresivnich oborti
vedenou umélci, zjistime, Ze rovina celoZivotniho uéeni je spojena s celoZivotni tvorbou a jeji transformaci. Tento fakt
nam umoziuje velice zajimavy pohled na pedagogické piistupy v tomto specifickém oboru. Deklarovana studie, resp.
diléi ¢ast disertadni prace zamétené na intuitivni? pedagogicka pojeti vytvarnych uméled v sou¢asném ceském kontextu
zkouma zejména tato intuitivni pedagogicka pojeti. Je potieba zdiraznit, ze vyzkum navazuje na publikaci Jitky
Géringové a Ivy Mladi¢ové (2016), kterd obsahuje rozhovory s vybranymi umélci®, jez méli nebo stale maji pedagogickou
zkuSenost v ramci vyuky na vysokych Skolach a zarovein je jejich odbornost stvrzena tituly docent a profesor. Studie
intuitivnich pedagogickych pojeti vytvarnych umélct se jevi jako podnétna také v oblasti etiky, jako implikovaného
fenoménu ve vzdélavani. Uméni a etika spolu uzce souvisi a u mnohych umélct se jednd o entitu zcela zasadni (blize
bude rozvedeno v nasledujicim textu). Jednou z exponovanych vytvarnych osobnosti je profesor Ale§ Vesely. V jeho
vyukové Cinnosti mizeme vidét dlraz na etické principy a moralni hodnoty. Je pozoruhodné tyto signifikantni znaky

! Univerzita J. E Purkyné, Katedra vytvarné kultury, patricie.pleyerova@ujep.cz

2 Intuitivni je zde pojiméno ve smyslu nezimérného, neskoleného uziti edukativnich metod ve vyuce. Jedna se o osobité prostiedky

Vv procesu vyuky k dosahovani cild, které byly umélcem (ucitelem) stanoveny.

3 Publikace ptinasi 16 rozsahlych rozhovorti o vyuce vytvarného uméni s vyznamnymi osobnostmi ¢eské umélecké scény. Jde o umélce
s dlouhodobou pedagogickou zkusenosti na vysokych uméleckych $kolach. Nalezi k nim Ale§ Vesely, Stanislav Kolibal, Milan Knizak,
Adéla Matasova, Kurt Gebauer, Jitka Svobodova, Magdalena Jetelova, Milo§ gejn, Jindfich Zeithamml, Jifi Kovanda, Jifi David,
Margita Titlova, Martin Mainer, Michal Gabriel, Milena Dopitova a Federico Diaz.
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umélcova pedagogického ptistupu pozorovat v souvislosti s kontextem umélecké tvorby a jejiho formovani b&hem
normalizace. VSechny tyto tidaje ndm dévaji zajimavy pohled do intuitivniho vedeni vyuky a predev§im etiky, jako
nepostradatelné soucasti vzdélavani, uméni a Zzivota, coz tvoii jednotny vzijemné propojeny celek v pfikladu
pedagogického vedeni piedniho ¢eského umélce. V nasledujicich kapitolach se pokusime piedstavit etiku jako jeden ze
zakladnich prostfedkti pro vyuky v expresivnich oborech a to na konkrétnim ptikladu pedagogického plisobeni Alese
Veselého, u néhoz je diiraz na moralni hodnoty signifikantnim znakem.

2 Metodika

Probihajici vyzkumny projekt je od pocatku koncipovan jako kvalitativné zaméfeny a v souc¢asné dob¢ je také podpoien
v ramci studentské grantové soutéze Pedagogické fakulty UJEP. Ackoliv byly v podateéni fazi vyzkumu stanoveny
vyzkumné otdzky zohlediujici zejména dil¢i pedagogické ptistupy, inspiracni vychodiska a vyvoj intuitivniho zptsobu
vedeni vyuku, jiz ted mizeme fici, Ze s ohledem na charakter nasbiraného materialu ziejmé dojde k jejich reformulaci.
Zakladni vyzkumna otazka si klade od pocatku vyzkumu za cil zjistit:

. Jaka jsou jednotliva intuitivni pedagogickd pojeti u uvedenych umélcti?*

Diléi vyzkumné otazky jsou:

. Jaky diraz je pii vyuce vytvarnych umélct kladen na individualitu studenta?

. Jaky je vyukovy cil umélce jako pedagoga?

. Jaké spole¢né charakteristiky vedeni vyuky se u jednotlivych umélct vyskytuji?®
. Jaka jsou inspira¢ni vychodiska pro sestaveni vyuky uvedenych umélct?

Ackoliv etika zde neni exaktné zkoumana ve smyslu samostatného vyzkumného celku, je u A. Veselého latentné
pritomna zejména ve vyzkumnych otazkach zohlednujicich vyukovy cil, individualitu studenta, ¢i inspira¢ni vychodiska,
coz si lze vysvétlit tim, ze tyto Casti obsahuji vyssi potfebu moralniho zazemi, u inspirac¢nich zdroji z né&j pak pfimo
vychazi (viz. Vysledky). Z vySe zminéného kvalitativniho pfistupu byl pro tento vyzkum zvolen biograficky design,
jelikoZ se zamé&fujeme na vnitini kvality jedince, interakci v socialnim prostfedi a Zivotni zkuenost. (Svaiiéek, Sed’ova,
2014, s. 208). Vyzkumny material sestdva z pfepisi rozhovorti z uvedené publikace, biografickych materiald,
zivotopisnych publikaci a rozhord ex post. Tyto dodatecné rozhovory slouzi ke komparaci ziskanych dat, nelze je vSak
bohuzel provést u vSech uvedenych umélcti z divodt umrti. Pro tcely disertacni prace je vyuzito pfipadové studie. V
soucasnosti je realizovana oteviena kategorizace dat, ziskanych na zakladé kodovani prepisu rozhovort, spolu se studiem
autobiografickych publikaci umélct, rozhovort a jejich uméleckého puisobeni.

V piikladu Alese Veselého byla data z piepist rozhovort v ramci uvedené publikace segmentovana do dvou hlavnich
kategorii: pozadavky na vyuku a pozadavky na studenta. V ramci kategorizace je potieba zohlednit, jakym zplsobem
klade exponovany umélec (ucitel) diraz na vyukovy proces, zazemi, komunikaci, hodnoceni, pfistup (obsazeno
v kategorii pozadavky na vyuku) a v jaké proporci a s jakym akcentem zohledniuje osobnostni ramec studenta, tedy
charakter, mysleni, dale snahu o rozvoj studenta (v dovednostech i védomostech), jeho sebereflexi, vnitini motivaci
a v neposledni fadé také znalosti a dovednosti (pozadavky na studenta). Z vysledkil jasn¢ vyplyva, Ze nejvyssi mira
pozornosti je kladena na osobnostni piistup pedagoga ke studentim (viz Vysledky). Pedagogicky pfistup je zde pojiman
ve smyslu koncepce vyuky, jeji organizace a vedeni. Stézejni je zde role pedagoga ve vztahu ke studentim. Je potieba
zdlraznit, ze zékladni eticky princip zde hraje velice dilezitou roli a to nejen v pfistupu pedagoga a jeho vlastnich
moralnich motivi, mysleno z pohledu kategorického imperativu (srov. Kant, 1996, s. 295), ale také moralnich vlastnosti
studentd. Pro pfedstavu naléhavosti tohoto zaméfeni mizeme uvést citaci rozhovoru, kdy na otazky tykajici se vlastnosti
studentt, které se A. Veselému jevi jako podstatné, odpoved€l: ,,Ja si hlavné myslim, ze by méeli mit v hlaveé jasno. ...
Umet reagovat, takze pro to musi mit co nejvétsi zakotveni — etické i véedomostni. “ (Géringova, Mladicova, 2016, s. 38).

Abychom lépe pochopili motivy pro vyuku, tedy zivotni i umélecky kontext, je potfeba blize se seznamit s osobnosti
A: Veselého K tomuto ucelu nam slouzi materialy reflektujici tvorbu a zivot umélce. Nasi premisou je, ze vzhledem
k profilaci a zejména omezeni tvorby v obdobi normalizace budou vnitini motivy, etika a moralni principy ovlivnény
touto zkuSenosti. V piipadé A. Veselého je vSak zivotni cesta daleko komplikovanéjsi. Neméame ambici zde popsat cely

4 Z aktualni faze vyzkumu je ziejmé, Ze pro popis jednotlivych intuitivnich pojeti bude potieba vytvotit dil¢i specifické typologie,
zahrnujici slozky pedagogiky, didaktiky vytvarné vychovy a autorkou definované specifické prvky ve vyukovém procesu jednotlivych
umélca.

5 Tato dil&i vyzkumna otazka neni v nasledujicim textu blize reflektovana, jelikoZ komparace ziskanych dat prozatim neprobéhla.
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proces tohoto vyvoje, nicmén€ pro pochopeni vnitinich motivl je potfeba zdlraznit zejména jeho osobni zkuSenost
s holokaustem (transport otce i sestry do Terezina). Neni zde potieba blize specifikovat zivotopis umélce, nicménée pro
komplexitu dat a tvorbu vyukovych ptistupti je potieba definovat a kli¢ovat v§echny podstatné momenty, jeZ maji nebo
by mohly mit vliv na vyukovy proces. Vzhledem k tomu, Ze zde hovoifime o intuitivnim pedagogickém pojeti umélci,
nemuzeme byt lhostejni ani k umélecké tvorbé. V tomto konkrétnim piikladu mizeme vidét vyjadieni k holokaustu
a zidovskému pavodu do vytvarného uméni A. Veselého. (Drda, 2021). Zminény odkaz na zidovskou tématiku lze
demonstrovat v dile Brdna do nendvrama.®

,, Ttha sveéta lezi na bedrech 36 spravedlivych. I kdybychom neznali tuto legendu, instinkt nam napovi, Ze jisté existovala
néjaka davna lidska predstava o tom, ze néco musi udrzovat rovnovahu svéta, nést tihu fyzickou ale predevsim tihu osudu
a tihu etické zodpovédnosti nad hladinou kolapsu. Obr Atlas nesl fyzickou tihu sveta. I v jinych mytech, pohadkach a
povéstech se toto téma objevuje casto a opakované. 7

Ales Vesely, Jerusalem, 1. 1. 2015

Jiz zde se autor vztahuje k tématu etické zodpovédnosti. Etiku zde tedy musime zkoumat nejen z pohledu Zivotnich
zkuSenosti, ale i uméni a jeho funkce, jakozto pfirozené vnitini perspektivy jedince. Vhledem k tomu, ze metodologie
vyzkumu se obraci k biografickému designu, nemtize tuto rovinu opomenout. Z filozofického hlediska je mozné klast si
otazku, do jaké miry zde uméni zastupuje moralni hodnoty, které jsou mnohdy latentn€¢, mnohdy explicitn€ pfitomny ve
vyuce umélce. Nemtizeme zde oddélit umélecké plisobeni od vyuky, jelikoz proména umélce v ucitele byla zahajena na
zakladé vytvarné umeéleckych kvalit, o které byla nase spolecnost obohacena. Pro komplexitu dat a jejich vzajemnou
komparaci je tedy potfebné znat kontext autorovi tvorby. Dila ndm nepfislusi hodnotit, pro disertacni Setieni to neni ani
potieba. Méli bychom je vSak znat a umélecké konotace na jejich zaklade tak neopomijet. Bylo by zavadéjici, kdybychom
chybné¢ interpretovali umélecky vyraz daného autora. Sama filozofie nabizi mnoho pohledt na etiku uméni. Mtizeme ho
chapat z pohledu eticismu®, podle n&hoZ jsou: ,, mordini defekty uméleckych dél jsou defekty estetickymi. “ (Niederle, 2010,
S. 127). Pokud bychom bliZe nezkoumali autorovu tvorbu a jeji kontext, mohli bychom se snadno ptiklonit ke zminéné
teorii, jelikoz z pohledu provézanosti etickych zasad umélce by se jevila jako vhodny nastroj pro interpretaci autorovy
tvorby a tedy i inspiracnich vychodisek pro vyuku. Do protipélu mizeme postavit radikalni autonomismus, jezZ naopak
tvrdi, ze: ,,moralni kritika umeéni je kategorialni chyba, Ze moralni pojmy nelze rozumné na umélecké artefakty aplikovat.
Ukazuje se, ze radikalni autonomismus je prilis silny: jsou dila, na néz je moralni kritika nejen primerend, ale i nutnd,
mame-li vitbec dilu porozumeét.“ (Niederle, 2010, s. 127). Tato dualita je z interpretacni roviny velice zajimava, av§ak pro
nasi praci je podstatné rozklicovat skute¢né motivy umélecké tvorby autord, nikoliv podléhat hodnoticim soudtim.
Ztotozilujeme se s tvrzenim, ze: ,, Moralni kritika uméni je mozna, presto je v konecném verdiktu o dile jakozZto dile
umeéleckém irelevantni, protoze je na uméni nezavisla. “ (Niederle, 2010, s. 128).

Abychom byli schopni G¢inné sestavit jednotlivé intuitivni ucebni styly, jsou do vyzkumného materiadlu zahrnuty
viechny vyse uvedené zdroje. Vybér zvoleného materialu je opodstatnén narativni biografii (Svaticek, Sed’ova, 2016,
s. 126), jejiz urcita specifika jsou pfiléhava k vyzkumnému Setieni daného fenoménu. Nabizi se zohlednéni dal$iho
zdroje, a to zpétné vazby studentti uvedenych umélct, popt. jejich definovani pedagogického ptistupu, nicméné zaclenéni
tohoto zdroje by v ramci jedné studie nebylo mozné. Premisou do budoucna je sestavit typologie na zakladé vyzkumného
Setfeni studentskych vypovedi.

3 Vysledky

Tato pasaz predstavuje dil¢i vysledky vyzkumu, jez jsou orientovany na prezentaci pojeti etiky a mravnich norem v ramci
pedagogického pusobeni AleSe Veselého. Na zakladé studie ptepisu rozhovord uvedené publikace bylo provedeno
oteviené kddovani a nasledna kategorizace dat. Jak bylo nastinéni v textu vyse, pro uréeni dominantnich prvkid ve vyuce
bylo potieba rozdélit ptistup na dvé kategorie a to PoZadavky na vyuku a PoZadavky na studenta.

Prvni uvedena kategorie dale zahrnuje subkategorie jako hodnoceni, piistup a komunikace. (Svaticek, Sed’ova, 2016,
S. 127). Jedna se o stéZejni momenty, o které se umélec v rozhovoru opira, resp. vysvétluje osobni ptistup k nim a vlastni
genezi pro jejich formovani. Abychom zustali u etiky ve smyslu validni slozky deklarovaného pedagogického piistupu,
budeme zde prezentovat dil¢i vysledky, které s danym fenoménem piimo souvisi. V tomto ohledu je zde moment
moralniho durazu kladen zejména na ptistup pedagoga k celému pedagogickému procesu a je silné€ zastoupen zejména ve

8 Jedna se o monumentéalni pamatnik v Praze Bubny, ktery byl vytvofen na pamatku Zidi, kteii odsud odjizdéli do koncentraénich
tabort.

7 Pamatnik Ticha Bubny: BRANA NENAVRATNA [online]. Praha: PAMATNIK SOA PRAHA, 2017 [cit. 2021-04-24]. Dostupné z:
https://www.bubny.org/cz/pamatnik-ticha/socha-brana-nenavratna

8 Je podstatné zdiiraznit, Ze eticismus ma siln&jsi i slab§i verze. Nejsilngji verze, radikalni moralismus tvrdi, Ze v uméleckych dilech
jsou jedinou a klicovou véci jejich reprezentované obsahy.
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vztahu vyucujiciho ke studentiim, kde jak uvadi: ,, Pro mé je diilezité, aby to byla vychova samostatnych osobnosti...
Hrozné diilezity je ten zdkladni eticky princip.* (Géringova, Mladi¢ova, 2016, s. 38). Podivame-li se na subkategorii
hodnoceni, i zde jsou inherentni moralni hodnoty, jez miizeme chapat ve spojitosti s kategorickym imperativem (srov.
Kant, 1990, s. 127), tedy: ,,Jednej tak, abys pouzival lidstvi jak ve své osobé, tak i v osobé kazdého druhého vidy zdroveri
jako ucel a nikdy pouze jako prostiedek.” Z vysledkl vyplyva, Ze hodnoceni je velice citlivou zalezitosti, zejména
k rozvoji studenta. ,, Ta nejvétsi zasada je nikoho neshodit. *“ (Géringova, Mladi¢ova, 2016, s. 38). U Alese Veselého lze
etické zasady rozdélit do dvou kategorii, tedy etické principy (ve Spojitosti s pozadavky na studenty, jejich bazalni
moralni hodnoty) a sou¢asné (etickou vnitini i vn&jsi koexistenci samotného autora). V otazkach piistupu k vyuce ndim
ziskana data ptredkladaji, Ze tento druh vzajemného vztahu etiky a uméleckého vedeni je soustfedén nejvice v kategorii
pristupu k vyuce, kdy je diraz kladen na vzajemnou divéru, vychovu samostatnych osobnosti a zaroven naslouchani a
vzajemné konfrontaci. V souvislosti s materidlem tykajicim se Zivota a tvorby uvedeného umélce jsme nepiedpokladali,
ze by bylo vnitini moralni nastaveni umélce ambivalentni ve vztahu k pozadavkim, resp. o¢ekavanim od studentt. Pro
sestaveni typologie intuitivniho pfistupu jsou zde dulezita dalsi specifika, jez miizeme v kratkosti shrnout jako celkovy
zajem studenta o vnitini i vnéj$i svet, umeéni a zejména zajem o poznani. Vyse uvedend data nam piedkladaji odpovedi
na jednotlivé vyzkumné otazky, zejména ve vztahu k vyukovému cili (mtzeme jej definovat jako moralni uvédomeéni),
k hodnoceni (dliraz na etické jednani v dialogu o vysledku prace) a inspira¢nim vychodiskiim (diiraz na moralni a etické
principy v zZivoté umélce, v souvislosti s neetickymi historickymi i Zivotnimi mezniky autora).

4 Zavér

Z aktudlnich vysledkt je patrné, Ze diiraz na etiku tvofi podstatnou ¢ast charakteristiky intuitivniho pedagogického pojeti
Alese Veselého. Diléi slozky jednotlivych kategorii, urCujici stézejni piistupy ve vyuce, vykazuji miru ovlivnéni
moralnimi zasadami, tedy povazujeme za podstatné zohlednit tento prvek pti deskripci vyukového stylu A. Veselého,
jenz bude dale komparovan s empiricky ovéfenymi prostiedky k dosazeni vyukového cile ve vytvarném vzdélavani
a jejich etickym kodexem. Abychom mohli povazovat nase zavéry za legitimni, bude potieba podrobit zjisténa data
komparaci s dal§imi materidly mapujicimi inspira¢ni vychodiska pro tvorbu, potazmo vyuku. Pouze obsahly zdroj,
popisujici vnitini perspektivy jedince mize zarucit komplexitu jednotlivych pojeti. Uvedena ¢ast vyzkumu predstavuje
pocatecni kodovani a segmentaci dat, 1ze tedy predpokladat, ze dil¢i pedagogické piistupy budou obohaceny o dalsi
vnitini motivy vyucujiciho umélce, nicméné jiz ted” si dovolujeme tvrdit, Ze etické zazemi pro vzdélavaci proces bude
u Alese Veselého velmi obsahlé.

Podékovani/Financovani
Tato prace byla podpofena grantem Studentské grantové soutéze UJEP ¢. SGS UJEP-SGS-2020-43-006-2.
Zdroje

Drda, A. (2021). Pamét’ naroda: Ale§ Vesely. https://www.pametnaroda.cz/cs/vesely-ales-1935#links

Géringova, J., & Mladicova, 1. (Eds.). (2016). Pisobit, klast prekazky, vyjit vstiic: rozhovory s vytvarnymi umélci na
téma jak ucit uméni. Univerzita Jana Evangelisty Purkyné v Usti nad Labem.

Kant, 1. (1996). Kritika praktického rozumu (pielozil Jaromir LOUZIL, autor tvodu Jan PATOCKA). Svoboda.

Kant, 1., Barabas, M., & Kouba, P. (Eds.). (2014). Zaklady metafyziky mravt (Vyd. 3., opr, ptelozil Ladislav MENZEL).
OIKOYMENH.

Niederle, R. (2010). Pojmy estetiky: analyticky pfistup. Masarykova univerzita.

Schulman, L. (1987). Knowledge and teaching: Foundations of the new reform. Harvard Educational Review.

Svaticek, R., & Sed'ova, K. (2014). Kvalitativni vyzkum v pedagogickych védach (Vyd. 2). Portal.

Vesely, A. (2017). Brana Nenavratna. Pamatnik Ticha Bubny. Retrieved June 20, 2021, from pamatnik-ticha/socha-brana
nenavratna

27



Etika ve vzdélavani
Jindfich Srajer!

Abstract: Piedkladané pojednani se vénuje etice ve vzdélavani. Chce ukazat, ze vzdélavani
neni jen otdzka seznamovani se s novymi informacemi, pouhé osvojovani si novych znalosti,
nybrz téz ¢i zvlasté uvédomovani si zakladnich hodnot, které jsou pro utvaieni lidského
zivota v jeho komplexnosti a socialnich interakcich neptehlédnutelné. Oporu pro toto tvrzeni
nachazi v kratkém pohledu na evropské hodnoty ve vychové a vzdélavani, a také ve
Vseobecné deklaraci lidskych prav. Socialné eticky pohled na vzdélani jako socialni dobro,
umoziuje zddraznit odpovédnost politického rozhodovani ohledné jeho dostupnosti a
vyuzitelnosti. Upozoriiuje pfitom také na nebezpeci ekonomizace vzdélani. Potiebu
komplexniho pohledu na vzdélavani dokresluje pfedstaveni vyznamu projektu etické
vychovy v CR, a také reflexe moznych zptisobti vyuky etiky v ramci vysokoskolského studia,
konkrétné pro oblast socialni prace.

Klic¢ova slova: Etika, vzdélavani, eticka vychova, hodnoty, Evropa, §kola, socialni prace

JEL klasifikace: D 46, D83, H 75,121,J)24,Z7 10

Uvod

Bavit se o etice ve vzdélavani znamena vychazet z toho, ze vzd€lavani neni jen otdzka seznamovani se s novymi
informacemi, pouhé osvojovani si novych znalosti, nybrz téz ¢i zvlast€ uvédomovani si zakladnich hodnot, které jsou pro
utvateni lidského Zivota v jeho komplexnosti a socialnich interakcich nepiehlédnutelné (Benedikt XVI., 2009)?. Nestaci
o téchto hodnotach pouze ve&dét, ale je nutné je také respektovat, predevsim vsak zit. Pfipomenout zde mizeme slova
Ceského filosofa Jana Sokola, ktery toto rozliSeni povazuje za dulezité vzhledem k etice, kdyz fika, ze ,,v praktické
filosofii ¢ili etice nejde jen o to, néco poznat a védét, nybrz o néco zakladnéjsiho, totiz dobfe a 1épe jednat, ziskavat
zdatnost a dobrym se také stavat. Proto také etika nerozliSuje mezi pravdivym a nepravdivym, nybrz mezi dobrym a
$patnym, lepSim a hor$im™ (Sokol, 2014). Pokud jsme vSak dosud nefesili otazku, co vlastné etikou a vzdélavanim
myslime, nemizeme vyse uvedené rozliSeni povazovat za dostacujici.

Pocatek etiky jako védni discipliny se pfipisuje Aristotelovi. Neznamena to ovSem, ze do té€ doby o etice hovofit nelze.
Clovék jako moralni bytost fesi etické otazky odnepaméti. V ranych dobach byly odpovédi na né obsazeny v predavanych
tradicich predkt, v mytech, které byly svym charakterem posvatné a nedotknutelné. Zahrnovaly naroky, piedevsim
pravidla spolecenského souziti, ktera kladla na jednotlivce pozadavky, kterym se nebylo mozné bez trestu vyhnout.
Starovéka antika jiz nehleda etické kritérium spravnosti a obhajitelnosti jednani v tradici piedkl, nybrz v podstaté byti,
ke kterému upina svoji reflexivni pozornost. Celd zapadni filosoficka i teologicko eticka tradice je prodchnuta touto
dominanci rozumu, rozumové reflexe pfi zdivodnéni etiky a obhajovani jejich pozadavkl. Na pocatku tfetiho tisicileti
pak papez Benedikt XVI. jakoby mimodék, s odkazem na v kiest'anské tradici sdilenou omezenost rozumu v disledku
dédicného hiichu, pfipomina limitnost racionalni etiky, kterd nedokaze zahlédnout slozitost racionalniho poznani v etické
oblasti (Benedikt XVI., 2015). Zdtrazni pfitom, Ze ,,na pocatku kiestanského zivota neni urcité etické rozhodnuti nebo
néjaka velka idea, nybrz setkani s udalosti, s Osobou, ktera otevira pfed Zivotem novy obzor a davd mu rozhodujici
zaméteni® (Benedikt XVI., 2012).

Stru¢ny vycet urcujicich momentd vzhledem k pojeti etiky v zapadnim kulturnim prostoru dava poznat, ze etika nemtize
spoléhat jen na ratio, neni a nemize byt pouhou deskripci reality, pouhym souborem informaci k nauc¢eni. Potfebuje
rovnéz reflektovat vztah, potazmo vztahy, pracovat s pfesaznosti, transcendentalitou, vychazet z ni nebo ji alespon
pripoustét. To, co plati o etice, plati do znacné miry i o vzdélavani. Proto lze jednim dechem hovofit o etice ve vzdélavani,
jako 1 o vzdélavani v etice.

! JihoGeska univerzita, Teologicka fakulta, Katedra socidlni a charitativni prace, Knézské 8, 370 01 Ceské Budgjovice, srajer@tf.jcu.cz

2 Podle papeze Benedikta XVI. (2005 — 2013) ,,slovem ,vzdélani‘ se nemini jenom $kolni vyuka nebo odborny vycvik — coZ jsou oba
jisté dulezité faktory rozvoje -, ale uplna formace osoby.*
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Zminéna oboustranna spojitost etiky a vzdélavani pred nas stavi pozadavek komplexniho pohledu na realitu. V zasad¢
jde o koncentraci na starobylé, svoji povahou ovSem trvale aktudlni otdzky: jak mam rozumét sob¢ a svétu, ve kterém
Ziju, a co z toho pro mé vyplyva? Jinymi slovy feceno, jak dal pfedavat a rozvijet poznatky a téz aktivity ¢i zru¢nosti,
které umozni &lovéku plnohodnotny, lidsky diistojny Zivot, umozni mu objeveni jeho smyslu. Ze to nemusi byt v dne$ni
dob¢ mnohacetnych védeckych poznatkli jednoduché, o tom svédéi mimo jiné slova Vaclava Havla, ktera pronesl ve
Filadelfii v USA, 4. ervence 1994:

,, Ukazuje se, Ze vse co klasicka novovéka véda popsala, byl jen povrch véci, jen jedna dimenze skutecnosti, dimenze tim klamavéjsi,
¢im dogmatictéji byla povazovana za dimenzi jedinou, respektive za samu podstatu skutecnosti. Napi. 0 Kosmu toho dnes vime asi
nepomérné vic nez nasi predkové, a prece se stdle castéji zdd, Ze oni o ném védéli cosi podstatného, co ndm unikd...Cim dikladnéji
jsou popsany vSechny naSe organy a jejich funkce, jejich vnitini struktura a biochemické reakce, které v nich probihaji, tim vic
Jjako bychom se mijeli se samotnym duchem, cilem a smyslem, ktery to dohromady tvori a ktery zakousime jako nase nezamenitelné
jad. Na jedné strané se dnesni ¢lovek tési z vymoZenosti soudobé civilizace a na druhé strané nevi presné, co sam se sebou, nevi
K ¢emu se md vztahovat, svét jeho zkusSenosti mu pripadd chaoticky, nesourody, neprehledny, v jeho zdZitku svéta jako by nebylo
zadné integrujict sily, jednotného smyslu, vskutku niterného porozumeni jeviim... “.

Chceme-li nakonec poukazat na vyznam etiky ve vzdélavani, musime v demokratickych zemich Evropy rozlisit zde
pfitomné, v§em garantované formalni vzdélani — institucializovanou $kolni vyuku a odborny vycvik —, které predstavuje
dulezity faktor rozvoje ¢lovéka, potazmo spolecnosti, od vzdélani, jehoz cilem je uplna formace osoby (Benedikt XVI.,
2009)3. Neznamend to, e uvedené formy vzdélani jsou od sebe navzijem nutné separovany, coZ se v praxi bohuzel
mnohdy dé€je, nybrz jde o zduraznéni jeho podstaty, nezbytné komplementarity jeho dvou zminénych forem. Tuto
komplementaritu reflektuje predkladané pojednani. Odkazuje se pfitom s ohledem na profesni zaméfeni autora — vénuje
se teologické a socialni etice — také ¢i zvlasté na teologické zdroje. Nejdfive se ve strucnosti zamétime na evropské
hodnoty ve vychové a vzdélavani, na nichz chceme ukazat opodstatnénost oné komplementarity. Na to navaZzeme socialné
etickym pohledem na vzdélani jako socialni dobro. Zakladni pravo na vzdélani formuluje jiz VSeobecna deklarace
lidskych prav z roku 1948. Navozuje pfitom implicitné i etické otdzky s nim spojené. S ohledem na nami reflektovany
vyznam vzdélavani ve vyspélych spole¢nostech Evropy bude nutné se v kratkosti zamyslet nad zde pfitomnymi riziky a
Sancemi, mimo jiné potfebou kooperace mezi rodinou a $kolou. V navaznosti na to pak neopomeneme reflexi vyznamu
projektu etické vychovy v CR. Pokusime se o jeji kritické zhodnoceni véetné hledani odpovédi na otazku po jeji
opodstatnénosti na statnich $kolach. Tuto odpovéd” budeme hledat mimo jiné v odkazu na pozice australského autora
Philipa Cama, ktery stoji za projektem EV v australskych Skolach. V neposledni fad¢ se zaméfime na mozny zptisob
vyuky etiky v ramci vysokoskolského studia, konkrétné pro oblast socialni prace.

1. Evropské hodnoty ve vychové a vzdélavani

Etika a vzdélavani jsou nezbytné spojeny s hodnotami. Etika jako hodnotici disciplina rozliSuje mezi hodnotnym a
nehodnotnym, dobrym a Spatnym. Vzdélani samo o sob¢ predstavuje hodnotu, o kterou je spravné usilovat. Ze své povahy
jsou etika i vzdélavani dynamicke a flexibilni, a téz jako hodnoty plné neuchopitelné. Snazi se reagovat na aktualni déni,
znovu a noveé promyslet své obsahy a zpusoby prezentace, své ptistupy a metody. Chtéji byt srozumitelné a duvéryhodné,
napomocné k rozvoji ¢loveéka. Etika i vzdélani predstavuji néco, co je tieba brat vazng, pro co je tfeba i néco podstoupit
— namahu, obét’, usili.

V Evropé, v evropskych déjinach, v bohaté stejné jako slozité a kiivolaké evropské tradici, je touha po v&€déni, po
hodnotach, za kterymi je tfeba jit bez ohledu na namahu ¢i protivenstvi, trvale pfitomna. Da se dokonce hovofit o jisté
houzevnatosti, ktera se jim vénuje. Poji se s ochotou vseho se pro poznané hodnoty zfict a tieba ob&tovat i Zivot. Inspiraci
je pro ni vtomto ohledu nejen fecka antika (napf. Sokrates), ale i kiest'anska tradice s plejadou svétcti, mucedniki.
Vyznamny je vSak pfedevS§im diraz evropského kiestanstvi na vychovu k hodnotdm a vzdélani, které majoritné
prostiednictvim cirkve, jejich jednotlivych tadu, nejvice snad jezuitd, v pribéhu evropskych déjin nabizela, a to vSem.
V tom spociva bezesporu evropsky unikat, ktery se poji s uznanim hodnoty kazdého ¢loveka, ktery ma dusi, o niz se musi
neustale starat, aby neodumirala (Sokol, 2003). VSudyptitomné ndbozenské paradigma nakonec vzbuzuje sekulariza¢ni a
emacipacni snahy, které se dovolavaji svobody badéani, autonomie védy a osoby, coz mimo jiné vedlo k odd€lovani védy
od etiky a vzdéelani od vychovy, resp. od tiplné formace osoby.

Zda se, ze s postupujici sekularizaci, rozvojem védy a vytlaovanim ¢i opomijenim dosavadnich tradic se na
evropském poli odehrava n€kolik paralelnich bitev bez dosud jasného vitéze, za to vSak s fadou porazenych. Zda se, ze
v neformalnim boji prozatimné vitézi metoda nad obsahem, subjektivita nad objektivitou, pozemskost ¢i empirie nad

3 Papez Benedikt XVI. hovoii o potieb& podpory lepsiho piistupu ke vzdélani ve smyslu iplné formace osoby, jako vyrazu irsi
solidarity na mezinarodni urovni, ktera je zarovel podminkou t¢innosti samotné mezinarodni spoluprace.
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transcendenci, mainstream nad pravdou, apod. Odrazi se to nakonec pravé ve vychové a vzdé€lavani, v pojeti etiky,
ve vnimani sebe samych a svéta, ve kterém zijeme (Beck, 2004; Lipovetsky, Juvin, 2012). Uz Viktor Frankl pfipominal,
7e na$ svét je svétem specializaci, které se absolutizuji. Hlasaji se polopravdy, které se vydavaji za pravdu celou. A
nejenom to, specializovany &lovék je podle teologa Tomase Spidlika ,,moralné tolerantnim. Jevi se mu pry pfirozenou
zésada: zit a nechat Zit, kazdy at’ si hled4 své misto ve svéte* (Spidlik, 2007). Jak za této situace koncipovat vzdélavani?
Co by mélo byt jeho obsahem? Jakou roli v tom pfipsat etice, bez nizZ nelze hovofit o Gplné formaci osoby? Jinak feceno,
jakou podobu a vyznam by méla mit vychova a vzdélavani ve svété, ve kterém se mize ¢lovek citit zbaven svych kofent
a perspektiv, pochybuje o své identité a je strhovan riznymi ideologiemi a ucenimi, vystaven vlivu dezinformacnich
kampani, apod.? Jsou to otazky, které se poji s budoucnosti Evropy. T¢é Evropy, kterd mtize byt hrda na svoji bohatou
kulturu a déjiny, nikoliv prosté omyll a chyb, ze kterych se vSak mtize poucit.

Budoucnosti Evropy se vénuje v projevu na konferenci ,,(Re)Thinking Europe® v roce 2017 téz papez Frantisek.
Hovofi o identité Evropy a o vyzvach, kterym kontinent celi. Mimo jiné pfipomina, Ze ,,stojime pfed zdvaznou povinnosti
poskytnout vychovu a vzdélani nejen tim, Ze nabidneme technické a védecké poznatky, ale pfedevsim usilim o ,podporu
vSestranného zdokonaleni lidské osoby, k blahu pozemské spolecnosti a k lidstéjSimu uspotfddani svéta. K tomu je
ovSem,” jak tikd dale, ,,nutné zapojeni celé spolecnosti. Vzdélani a vychova jsou spolecnou odpovédnosti, kterd vyzaduje
aktivni G¢ast od rodicu, kol a univerzit i od nabozenskych a obCanskych instituci. Bez vzdélani se nerozviji kultura a
zivot spoleCenstvi vysycha® (FrantiSek, 2017). V podobném duchu se vyjadfoval jiz o tii roky diive v projevu
Vv europarlamentu: ,,S odkazem na slavny Raffaeliiv obraz, na némz dva filosofové ukazuji zaroven k nebi i k zemi,
poukézal na dvoji rozmér, jez je nutny pro Evropu: pozemsky a transcendentni. Doslova tiké , Budoucnost Evropy zavisi
na téchto dvou elementech. Evropa, ktera nebude schopna se otevrit tomu, co lidsky Zivot presahuje, bude Evropou, jiz
hrozi, ze pomalu ztrati svou dusi i onoho 'humanistického ducha’, kterého miluje a brani’* (Frantisek, 2014).
S politovanim pritom konstatuje, ze , prevahu maji technické a ekonomické otizky, a to na ukor skutecného
antropologického nasmérovani. Clovéku hrozi, Ze bude ponizen na pouhou soucdast mechanismu, ktery s nim jednd jako
s konzumni véci“ (Frantisek, 2014).

2. Vzdélani jako socialni dobro

Nami reflektovana komplementarita vzdélavani nachazi své zdiivodnéni i ve VSeobecné deklaraci lidskych prav z roku
1948. Vzdélani je zde prezentovano jako zakladni socidlni lidské pravo, jako socialni dobro, kterého se ma dostat
kazdému. Kromé toho, ze ma byt vzdélani bezplatné, alesponl v pocatcich a zékladnich stupnich a v zékladnim stupni
povinné, ma byt obecné pistupné i technické a odborné vzdelani a stejné pristupné vsem podle schopnosti i vyssi vzdélani
(Jan XXI11., 1963)*. Nadto mé vzdé&lani smé&fovat k plnému rozvoji lidské osobnosti, k posileni porozuméni ve spole¢nosti
a k ucté k lidskym praviim. V neposledni fadé¢ se zde pfipomind, Ze rodi¢e maji pfednostni pravo volit druh vzdélani pro
své déti (Vseobecna deklarace lidskych prav, 1948). Samotna deklarace tak vytycuje nejenom zakladni pravo na vzdélani,
nybrz nastoluje i etické otazky, které si zadaji blizsi reflexi. Pozornost piislusi v tomto sméru predevsim pohledu socialné
etickému (Heimbach-Steins, 2008). Nékteré momenty z tohoto diskursu se zde pokusime ve struénosti predestfit.

V soucasnych modernich vykonnostnich, vysoce vyspélych spolec¢nostech Evropy neni o vyznamu vzdélani pochyb.
Piedstavuje zde zadkonem garantované pravo, které nemize byt nikomu odepteno. Nepiipustna je v tomto ohledu
jakakoliv forma diskriminace. Odborné debaty a politicka rozhodnuti stoji za tim, jaky bude jeho obsah, $iie, dostupnost,
vyuzitelnost, apod. Uvédomime-li si, ze ve vysoce diferencovanych modernich spolecnostech ma vzdélani rozhodujici
vyznam pro socialni inkluzi, ekonomickou sobéstacnost, socialni status jednotlivce, resp. pro utvafeni osobniho zivota a
zivotni spokojenost, pro lidsky ddstojny Zivot na bazi svobody a odpovédnosti, je vySe uvedené rozhodovani zavazné a
zodpovédné (Mandry, 2013).

V rychle se utvarejicim svété modernich spolecnosti neni v§ak vzdé€lani jen vstupni branou k uspéSnému zaclenéni
jednotlivee do spole¢nosti. Stava se rovnéz nastrojem socialni diferenciace. Ur¢uje socialni rozdily. Je to dano tim, Ze ve
vyspélych spole¢nostech se stava hlavnim kritériem socialnich rozdilti vykon, spoleCenska ,,vytéZznost™ jednotlivce,
kterou podminuje praveé vzdélani. Ve vysledku to vede k ziizeni pohledu na vzdé€lani, predevsim vSak k poktiveni pohledu
na ¢loveka, k jeho nepfipustnému zpfedmétnéni. Vzdélani ve sluzbé ekonomické prosperity a spolecenského uzitku se
cilené redukuje na znalosti a odbornost. Ty se totiZ stavaji urCujicim piedpokladem pro uplatnitelnost ¢lovéka na trhu
prace a ekonomickou prosperitu (Mandry, 2013). Pokud vSak pfi rozhodovani o konkrétni podob¢ vzdélani a vzdélavaciho
systému nebude bran v potaz téz eticky pohled, ktery akcentuje individualni komplexni rozvoj ¢lovéka, stane se nakonec

4V socidlni encyklice papeze Jana XXIII., Pacem in terris (1963), ktera se vénuje otazce lidskych prav, je tento pozadavek v &lanku
13 jesté umocnén. Zdiraziuje se zde, Ze ,, je nutno usilovné vytvaret podminky k tomu, aby lidé s patficnymi vlohami méli pfistup
k vy$simu vzdélani, a sice tak, aby se pokud je to mozné, ve spoleénosti dostali k tkoliim a tifadiim, které odpovidaji jak jejich nadani,
tak i nabytym znalostem.*
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oblast vzdélani a sam ¢lovek obéti ekonomického, skartacniho mysleni. Vyjadiuje ho slogan ,,vyuzij a zahod*. Papez
FrantiSek tuto kulturu pravem kritizuje, protoze piehlizi skute¢nou hodnotu ¢loveéka a plisobi osobné i spolecensky
destruktivné (FrantiSek, 2016). Jinak feceno, vzdélani by mélo zhodnocovat distojnost ¢lovéka a branit ho pied
redukovanymi pohledy a postoji, nikoliv se stat jejich obéti. Ukolem vzdé&lani je rozsifovat vniméani a obzory ¢lovéka,
které presahuji ekonomické statky.

Bavime-li se o vzdélani jako socialnim dobru, které ma byt spravedlivé ,.distribuovano™ vSem, mame na mysli
formalni vzdélani garantované statem prostiednictvim vzdélavacich instituci. Nesmime v§ak pfitom opomenout existenci
stejné tak dulezitého ,,neformalniho vzdélavani. To se realizuje nejcastéji v domacim, rodinném prostiedi. Rodice jsou
témi, kterym pfislusi primarni zodpovédnost za vychovu a vzdélani déti. Na tuto skutecnost poukazuje i zde zminovana
Vseobecna deklarace lidskych prav, kdyZ pfipomina piednostni pravo rodict volit druh vzdélani pro své déti. Naplnéni
tohoto prava ptredpoklada Sirokou a pestrou nabidku dostupnych forem vzdélani, ze které si mohou rodice vybirat.
Z logiky zde fe¢eného vyplyva pozadavek kooperace rodict a vzdélavacich instituci. Cilem této kooperace by mél byt
komplexni osobnostni rozvoj ¢lovéka. Jde v zasadé o napliiovani spoleéné odpovédnosti za vychovu a vzdélavani, ktera
vyzaduje aktivni pfistup vSech zainteresovanych, jak to pozadoval ve svém projevu v europarlamentu papez Frantisek.
Napliovani této odpoveédnosti by ovSem nemélo byt chdpano jako pouhé ,,vykolikovani“ vzajemnych kompetenci, nybrz
spole¢na aktivni odpovéd na pozadavky doby. Vyzaduje to trvaly dialog a hledani adekvatnich ptistupt, zvlaste
v situacich, pokud jedna ¢i druhd strana z jakychkoliv divodi nedostava své odpovédnosti. Za jednu z takovychto
aktualnich aktivit Ize povazovat etickou vychovu zavedenou do ¢eskych skol, jako odpoveéd’ na v praxi zakouseny deficit
ve vychové v rodinach.

3. Projekt etické vychovy v ¢eskych §kolach

Eticka vychova (EV) je novy doplijici vzdélavaci obor Ramcového vzdélavaciho programu pro zékladni vzdélavani
(Etické forum, 2014)°, ktery byl do ného zatazen rozhodnutim Ministerstva $kolstvi, mladeZe a t&lovychovy CR (MSMT)
v roce 2010. Tento krok 1ze vnimat jako zfejmy posun ve vnimani a realizaci vychovy ve Skolach, resp. jako pozitivni
posun Vv pohledu na ¢lovéka. Dokladuje to alespont formulovany cil EV, kterym je ,,moralné vyzraly ¢lovek, ktery se
vyznacuje empatii, kreativitou, zdravym sebevédomim, pozitivnim hodnocenim sebe i jinych a prosocialnimi formami
chovani“ (Eticka vychova (a), 2014). Tento cil koresponduje i s pozadavky VDLP, ve které se hovoti o tom, ze vzdélani
ma kromé¢ jiného sméfovat k plnému rozvoji lidské osobnosti, k posileni porozuméni ve spole¢nosti a k tcté k lidskym
praviim. Z tohoto pohledu jde bezesporu o pielomovy krok v ramci vzdélavaci soustavy v CR. V praxi viak nenachazi
potiebnou odezvu. V prvni dekade¢ od zavedeni EV do Ramcového vzdélavaciho programu ji implementovala do skolnich
osnov jen o néco mélo vic neZ desetina z existujicich statnich §kol (Hanuskova, 2018; Srajer, 2012; Krausova, Srajer,
2015)8.

Dutivodt pro¢ zminény obor dosud nenachézi v praxi nalezitou odezvu, bude bezesporu vice. Jednim z nich mize byt
skute¢nost, Ze do té doby ve Skolské soustavé chybél predmét, ktery by systematicky rozvijel mravni stranku osobnosti
74kt (MSMT, 2010) a nejsou proto dostate¢né piipravené personalni kapacity (Srajer, 2012). Tomuto projektu nemusi
byt ale naklonéno ani vedeni Skol véetné kantort. Opomenout nelze jeho financéni aspekt. Vedeni Skoly ho mize
s ohledem na jeho volitelnost pragmaticky vyhodnotit jako pro skolu ekonomicky zatézovy bez okamzitého méfitelného
efektu na zaky na rozdil od ostatnich povinnych predmétd, které Skola nabizet musi. Ukazuje se tak, ze napliovani
obecnéjiiho zaméru MSMT, tedy podpora duchovni a moralni obnovy spole¢nosti véetng vétsi aktivizace spoluprace
rodiny a $koly na hodnotach uréujicich vychovu ditéte (MSMT, 2010), které se od zavedeni nového vzdélavaciho oboru
EV do ceského zakladniho vzdélavaciho ramce ofekavalo, neni v praxi prozatim dostate¢né realizovano. Pottebu této
nabidky mtize do jisté miry umocnit v souc¢asnosti pomérn¢ dlouha vyluka ve Skolnim vzdélavani zptisobena opatienimi
v souvislosti s pandemii COVID — 19. Prozatim lze jen odhadovat miru negativnich dopadti na déti, které byly po dlouhou
dobu ochuzeny o ptirozenou socializaci v kolektivu vrstevnikt. Projekt EV muze tento deficit zmirfiovat. Podporuje totiz
u 74kt osvojent si socialnich dovednosti. Zak je v jejim ramei ,,veden“: ,.k navazovani a udrzovani uspokojivych vztaht,
k vytvoteni si pravdivé predstavy o sob¢€ samém, k tvofivému feSeni kazdodennich problém, k formulaci svych nazort
a postoju na zaklad¢ vlastniho tisudku s vyuzitim poznatkti z diskuse s druhymi, ke kritickému vnimani vlivu vzort pri
vytvafeni vlastniho svétonazoru, k pochopeni zékladnich enviromentalnich a ekologickych problémi a souvislosti
moderniho svéta aj.« (MSMT, 2010).

Realizaci ambicioznich cild etické vychovy nemusi ovSem stat v cesté jen praktické prekazky. Mohou tomu branit i
nedostatky ¢i rizika spojena se samotnym konceptem EV, resp. s jeho pojetim. Diskutabilnim se stava jiz samotny nazev
eticka vychova. Projekt etické vychovy je totiZz inspirovan pfedev§im projektem prosocidlni vychovy Spanélského
profesora Roche Olivara, a projektem etické vychovy vytvofenym a realizovanym slovenskym pedagogem L. Lenczem

5V oblasti gymnazialniho vzdé&lavani je eticka vychova souédsti vychovné vzdélavaciho programu skol od r. 2006.
6V roce 2018 to bylo cca 500 $kol z celkovych 4 500.
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(Etické vychova (b), 2014). Dtiraz je zde poloZen na prosocialnost, tedy spiSe na psychologii nez na etiku, i kdyz to neplati
ve striktnim slova smyslu. Tento zdanlivé banélni rozpor v pojmoslovi miize mit do budoucna neblahé disledky. Maze
totiz u zakd, ktefi projdou etickou vychovou, mylné navozovat dojem, Ze maji etiku natolik zazitou a osvojenou, Ze uz ji
nepotfebuji vénovat pozornost. Mohou se stat ve skute¢nosti viici etice a etickym poZadavkim imunnimi (Pastwa, 2012).
Jaké nebezpeci se zde skryva, dobtfe vystihuji slova Petra Pithy: ,Etickd vychova by se méla jmenovat vychova
prosocialni, protoze vytvari vlastnosti a schopnosti nutné pro zivot ve spolecenstvi. (...) Nemtze ovSem nahradit ono
zasadni formovani, které oznacujeme slovem imprinting. Zustane nutné nécim pon€kud kniznim, neprozitym, ale
nau¢enym. Bude vzdy v nebezpeci technologického behaviorismu, protoze mize vést k tomu, jak se chovat, ale nemiize
zalozit skute¢nou lasku a obétavost™ (Pitha, 2009).

Zéasadni otazkou v diskusi kolem EV je nakonec to, zda ma viibec eticka vychova ve statnich §kolach své opodstatnéni
vzhledem K tomu, Ze primarni odpovédnost za vychovu déti maji rodiCe, a také Ze Zijeme v pluralitni svétonazorové
neutralni spolecnosti, ktera respektuje hodnotovou a nazorovou pluralitu? Odpovédi na tyto slozité otdzky mizeme hledat
mimo jiné u australského ucitele Philipa Cama8. Jim formulovany pfistup ke konceptu EV, za kterym je tieba vidét i
pozitivni zkuSenosti s realizaci EV v australskych skolach, je blizky ciliim a hodnotdm formulovanym v konceptu Etické
vychovy v CR, a tim je pro néj inspirativni (Cam, 2012; Krausov4, Srajer, 2015).

Potebu EV ve statnich skolach chape Philip Cam jako zasadni s ohledem na vzrustajici nefunkénost rodin, ve kterych
absentuje moralni vzd&lavani déti. Skola ma podle ného, tento handicap u déti vyrovnavat, aniz by chtéla rodinnou
vychovu suplovat. Zasadni je v tomto ohledu podle n¢ho spoluprace mezi rodinou a Skolou. Tato spoluprace a s ni spojena
kontinualni diskuse mé podle Cama slouzit k vyjasfiovani obsahové naplné EV, protoze je zde mozné pocitat se znacnymi
rozdily v pohledu na hodnoty. Ve vysledku to umocni uspé$nou realizaci stanovenych cili v ramci etické vychovy (Cam,
2012). Camem zdtraziiovana spoluprace rodiny a skoly a jejich vzajemnd komunikace neni v ¢eském prostredi bohuzel
dostateéné rozvinuta. Ani po tficeti letech od sametové revoluce se nepodatilo, zda se, odstranit vzniklé deficity z doby
totality.

Zasadni je i druha otazka, jak je to s EV ve statnich §kolach v pluralitnich multinAboZenskych spoleénostech? Ceska
republika v porovnani s jinymi vyspélymi demokratickymi zemémi Evropy se muze jevit jako hodnotové a nazoroveé
seviengjsi. Divodem je vyrazné niz$i mira imigrace do na$i vlasti. Komunity zastanci jinych pro nas netradi¢nich
naboZenstvi nejsou pfili§ velké. To ov§em neznamena, ze Ceské Skoly otazku multikulturality nefesi nebo Ze by ji fesit
nemély. Jen se to v souCasnosti nemusi jevit jako akutni problém. Do budoucna lze ale pocitat s tim, ze to jeden
z takovychto problémi bude. Philip Cam povazuje samu skutecnost, Ze v modernich pluralistickych demokratickych
spole¢nostech existuji z podstaty véci znaéné rozdily v pohledu na hodnoty z dtvodu plurality svétonazori a
nabozenskych piesvédceni, coz zavdava cetné diskuse a neshody v etickych otazkach, prave za dtlezity faktor pro potiebu
etické vychovy ve Skolach, ktera na sebe vaze téz naléhavou otazku po jeji podobé. Toto piesvédéeni vyjadiuje s ohledem
na multikulturni a multinaboZenskou australskou spole¢nost, ve které jsou piitomné dvé silné naboZenské tradice (Cam,
2012).

V australské spolecnosti navstévuji statni Skoly déti z riznych socidlnich a nabozenskych prostedi. To podle Cama
vede k tomu, Ze $koly prezentuji détem obecné, viemi ptijatelné hodnoty. Za takové situace vSak nejsou $koly podle ného
uchranény dvojiho zéasadniho nebezpeéi: nebezpedi relativizace hodnot (hodnoty jsou podfazovany kulturnimu a
individualnimu chapani), a nebezpeéi "kulturniho absolutismu" (mtize jit o vynucenou ortopraxi nékteré z nabozenskych
tradic). Podle Cama se d4 témto nebezpecim predchazet tim, a to je zaroven i odpoveéd’ na otazku po podobé EV, ze
v ramei této vychovy budou déti povzbuzovany k diskusim a promysSlenym debatam o jednotlivych nabozenskych
vyznanich a hodnotach. Rozhodujici jsou pfitom v australském prostfedi zminéné dvé nabozenské tradice: katolicka a
anglikanska. TiebaZe se nabozenské piesveédceni v praktickém zivoté Australant pfili§ neprojevuje, koncipuje Cam
principy etické vychovy praveé na téchto dvou stézejnich nabozenskych tradicich své zemé (Cam, 2012).

7 Mize se jednat o obdobu negativniho dopadu institucionalné prosazované naboZenské vychovy ve Skolach, ktery produkuje
formalismus viry. Absolventi této vychovy jsou véts§inoveé piesvédceni, ze jsou ve vife dostatecné vzdélani a nepotiebuyji ji dale rozvijet,
ani praktikovat. Rostouci averze ¢i dokonce vzpoura vidi cirkvi je v Polsku davana do souvislosti pravé s povinnou vyukou nabozenstvi
ve $kolach. Ma se za to, Ze vSe co je povinnost, navic spojena se $kolou, vyvolava u ¢asti déti a mladeze negativni vztah, ktery pfetrvava
do dospélosti.

8 Philip Cam (Australie) je dékanem fakulty Humanitnich studii na University of New South Wales v Sydney. Je byvalym piedsedou
Federace australasijskych asociaci pro vyuku filozofie ve Skolach a pfedsedou Asociace pro vyuku filozofie ve skolach Nového Jizniho
Walesu. Radu let byl predsedou Asijsko-pacifické sité filozofického vzdélavani pro Zivot v demokratické spolegnosti. Ve spolupraci
s UNESCO redigoval sérii knih o filozofii, demokracii, vzdélavani a hodnotach. Je také spoluautorem koncepce etické vychovy v ramci
australské vzdélavaci reformy (Ethical Behaviour for the new Australian National Curriculum) aautorem usp&$ného pilotniho
programu etické vychovy pro statni §koly v Novém Jiznim Walesu.
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Camova pozice se tak dotyka z etického hlediska rozhodujici a nejvlastnéjsi ambice EV. Tou by mélo byt napomahat
zaktm k osvojovani si (zvnitifiovani si) hodnotovych postoju, aby byli schopni jednat na zaklad€ vnitiniho pfesvédcenti,
hodnotové orientace, nalezit¢ rozliSovat dobro a zlo. To, ze v EV jde, resp. ma jit primarné o posilovani mravni
kompetence zakt vyplyva i ze slov jednoho z hlavnich protagonistl této vychovy v €eskych Skolach filosofa Jana Sokola
(Sokol, 2010)°. V probihajicich debatich a diskusich o tom, jak toho konkrétné dosahovat je moZné zohlednit vyse
zminéné pozice Philipa Cama. Jde pfedevs§im o diiraz na hodnoty ukotvené v nejvlastnéjsich tradicich dané spolecnosti a
vyvarovani se dvojiho nebezpeci: relativizace hodnot a kulturniho absolutismu.

4. Otazka zpisobu vyuky etiky v ramci vysoko§kolského studia

Dosud jsme se vénovali otazce etiky ve vzdélavani v zasadé v ramci zakladniho vzdélani. Reflektovali jsme jeho vyznam
jak pro ziskavani potfebnych informaci a znalosti, resp. dovednosti, tak pfedevsim také pro celkovy osobnostni rozvoj
¢loveka. Na tomto misté se chceme ve strucnosti zaméfit na tento dvoji vyznam vzdélavani i na urovni vysokoskolského
studia, zamyslet se nad zde moznym zptsobem vyuky etiky, zvlasté pak pro oblast socialni prace.

Etika prostupuje vSechny oblasti lidského Zzivota, lidské praxe. Ze Zadné znich ji nelze vyloucit. V ramci
vysokoSkolského studia, zvlasté pro programy, které pfipravuji pro praci s lidmi, napf. pro oblast zdravotnictvi, socialni
prace, skolstvi, apod. se stdva predmétem klicovym. Pfi studiu téchto programi nejde jen o ziskani pottebné odbornosti
a kvalifikace, ale stejné tak i o lidskou zralost, podporu, ,,uceni se* lidskému pfistupu k pacientiim, klientim, zaktim,
apod. Jde o osvojovani si schopnosti reagovat na nastalé situace eticky, odpovédné a ospravedlnitelné. Otazkou pfitom
je, jak studium etiky koncipovat? Jak zprostiedkovat studentiim pro zivot a jejich profesi to nejpodstatnéjsi?

Pro oblast socidlni prace, resp. pro podobu jeji praxe jsou uréujici etické kodexy jak mezinarodni, tak tuzemsky. Klade
se V nich diraz na zakladni lidské hodnoty, jakymi jsou lidska distojnost, lidska prava a socialni spravedlnost. Kodexy
pritom zdiiraznuji vyznam etického uvédoméni socialniho pracovnika, resp. jeho schopnost a oddanost etickému jednani
jakozto nezbytnému predpokladu kvality poskytované socidlni sluzby. Ta ma zohlediiovat a podporovat fyzickou,
dusevni, emocionalni a duchovni integritu a blaho kazdého clovéka, v tomto piipadé klienta. Pro udrzeni stanovené
urovné odborné prace a schopnosti fesit etické problémy, které jsou s praxi socialni prace nezbytné spojeny, je pritom
podle téchto kodexti podstatné, aby zde byla ze strany socialniho pracovnika ochota k pfijeti odpovédnosti za soustavné
celozivotni vzdélavani a vycvik, za osobni péci o sebe. Znamena to téz diskutovat o etickych otazkach se svymi kolegy
a zaméstnavateli a posilovat odpovédnost za sva rozhodnuti. Jde o to, aby byli socialni pracovnici ,,pfipraveni uvést
divody svych rozhodnuti, které budou zaloZené na etickém rozvazovani“ (Mezinarodni eticky kodex socialnich
pracovnikd, 2004).

Vyse uvedena ocekavani ¢i pozadavky kladené na socialni pracovniky je nutné mit pied o¢ima, chceme-li se ptat po
odpovidajicim zpisobu vyuky v rdmci vysokoskolského studia. V zasad¢ se da fict, Ze se tu setkdvame se dvéma piistupy
k vyuce etiky. Mezi jejich zastanci mize existovat jisté napéti, které odrazi preferenci jednoho z téchto pfistupti na ukor
toho druhého. Tim prvnim zpisobem, ktery se pro oblast studia socialni prace obecné preferuje je vyuka teoreticka ¢i
znalostné orientovana. Znamena to kladeni diirazu na znalost etickych teorii, na eticka dilemata, kazuistiku, na schopnost
socialniho pracovnika umét aplikovat osvédeené vzorce chovani a rozhodovéni do praxel?. Tento zpiisob vyuky etiky,
nakolik je dulezity, je zaroven i problematicky. Nepodporuje totiz osobni angazovanost jednajiciho, resp. nezohlediuje
dostate¢né jeho osobni motivace a presvédceni. Podporuje naopak eticky odosobnény piistup. Byt nechténé, posiluje u
studentti védomi, ze etické teorie jsou teoretické, v praxi vyuzitelné modely ¢i aplikatory, které 1ze pro jednotlivé zivotni
situace, etické rozhodovani libovolné uplatnit. Nepiimo se tim také u studentl posiluje védomi, Ze v praxi lze vse z
pohledu etiky ,,matematicky* vydefinovat a stanovit. Tento zptuisob vyuky, i kdyz se to tak nemusi na prvni pohled zdat,
zastira slozitost reality, resp. upozaduje napéti riznorodych zivotnich situaci, které primarné a findln€¢ stimuluji
odpovédnost jednajiciho. K ni patfi otevienost pro hledani toho eticky nejlepsiho, stejné vSak i mozné riziko jejiho
nenaplnéni ¢i dokonce zneuziti.

Zastanci druhého pfistupu k vyuce etiky jsou ti, ktefi vnimaji etiku v jeji komplexnosti, dynami¢nosti a osobni
naro¢nosti, kterd vyzaduje disponibilitu, otevienost a kreativitu jednajiciho v konfrontaci s zivotnimi situacemi, do

ey es

prava a svobody, kde jim z toho ale také plynou nezbytné — i kdyz Casto nevynutitelné — zavazky; 2. pomoci pfekonavat infantilni
soustiedéni na sebe sama a chapat mravni stranku lidskych vztaht i Zivota ve spole¢nosti; 3. ukazat, jak se tyto zdanlivé abstraktni
vztahy projevuji na kazdém kroku bézného zivota, ktery si mohou navzajem Cinit radostnym anebo také nesnesitelnym®, s tim, ze
,»svoboda ve spolecnosti je mozna jen pokud vSichni samoziejmé dodrzuji jista pravidla a omezeni.*

10 Tento zptisob pojeti etiky dominuje ve vzd&lavani etiky v socidlni praci. Lze tak soudit dle zakladnich propozic pro oblast vzd&lavani
Vv socialni praci véetné klasickych dél, které se etice v oblasti socialni prace vénuji.
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kterych se v zZivoteé dostava. Jinymi slovy feceno, zamétuji se predevsim na vzdélani osoby jednajiciho, v nasem ptipadé
socidlniho pracovnika. Hledaji vhodné zpisoby jak u studentii posilovat jejich dispozice k etickému jednani a
rozhodovani s ohledem na Zivotni realitu. Neznamena to podporu situacni etiky, nybrz tzv. doplijici etiky, ktera rozviji
nezbytnou mravni kreativitu v intencich mravniho zdkona vyty&eného etickymi normami (Weber, 1998)™. Jinymi slovy
feceno, zaméfuji u studentl pozornost na ctnost, na jeji osvojovani. V tomto pfistupu k vyuce etiky v ramci
vysokoskolského studia je méné systematizace a abstrakce, o to vice komplexnosti a ,,prakti¢nosti®, vzhledem
k riznorodosti reality, pro kterou ma studium etiky pfipravovat (Franck, 2020).

Zavér

Piedlozené pojednani reflektuje otazku etiky ve vzdélavani, a také zptsob vzdélavani v etice. Snahou bylo prezentovat
podstatu vzdélavani a jeho vyznam v evropském prostoru, ke které patii osvojovani si potiebnych znalosti a dovednosti.
Jde o formdlni vzdélavani, které by mélo byt dostupné a garantované v§em. Patii k nému, ale i vzdélavani, které ptispiva
k celkovému osobnostnimu rozvoji ¢lovéka. Tyto dva aspekty vzdélavani chtély byt prezentovany v jejich vzajemnosti a
komplementarité. Jedno potiebuje druhé. Sama tato skutecnost v sobé zahrnuje nékteré z otazek a vyzev, které vyzaduji
nezbytnou komunikaci a spolupraci zainteresovanych. V roviné zakladniho vzdélavani je to ptedev§im komunikace a
spoluprace mezi rodinou a $kolou. Jak se zd4, v CR neni dosud tato spoluprace dostateéné rozvinuta. V tomto pojednani
jsme se detailné nezabyvali moznymi pfi¢inami tohoto stavu. Lze si jen pfat, aby se do budoucna této otazce vénovala
patfi¢na reflexe i pozornost. Vychazet se pfitom da ze zkusenosti jinych zemi, kde ma spoluprace mezi rodinou a $kolou
dlouhou tradici.

Projekt etické vychovy, ktery byl zaveden do &eskych $kol rozhodnutim MSMT je jednou z moznosti jak napoméhat
osobnostnimu rozvoji déti s ohledem na narGstajici vychovné deficity v rodinach. Potfebna se tato vychova ukazuje i
v kontextu nazorovée pluralitni spolecnosti, ve které je tieba vytvaiet podminky pro formovani osobni identity jedince,
disponovat ho pro vnimani jinakosti a respektu k ni. Dosavadni praxe ukézala, ze projekt EV nenasel v ¢eskych skolach
dosud potiebnou odezvu. Je ptitom nutné reflektovat i jistou problemati¢nost tohoto projektu s ohledem na jeho nazev,
obsahy a metody, které by mély byt nadale souéasti odborného diskursu nevylucujici jejich moznou tGpravu.

V otazce etiky ve vzdélavani v ramci vysokoskolského studia jsme zaméfili pozornost pfedevsim na oblast socialni
prace. Predestieli jsme zde dva mozné ptistupy k vyuce etiky v tomto studijnim programu, nakolik je 1ze zachytit v praxi.
Plati zde, jako je tomu v pfipad¢é vzdélavani, ze tyto dva piistupy by se mély vzajemné dopliiovat a formovat do takové
podoby, aby vyuka etiky nejen pro oblast socialni prace byla tou, ktera co nejlépe disponuje budouci absolventy k eticky
relevantni praxi.
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Etické aspekty surogatniho materstvi

Barbora Rebikoval

Abstrakt: Text se zabyva problematikou nahradniho matefstvi a pfedstavuje jeho definici,
historii, typologii a pravni ramec. Nahradni matefstvi je metoda asistované reprodukce, jez
ma své tradicni podoby i soucasnd moralni dilemata. Text se zaméfuje na etické aspekty
nahradniho mateistvi a ukazuje mravni problémy této reprodukéni metody, ktera neni v CR
upravena zakonem a kde se piesto nahradnim matkam narodi ro¢né desitky, mozna stovky
deéti.

Klic¢ova slova: surogatni matefstvi, Iékat'ska etika, pravo

1 Uvod

Jednim z problémil a témat 1¢katské etiky, které se v 21. stoleti dostavaji do popiedi zajmu odborné i Sir$i vefejnosti, je
oblast asistované reprodukce, a ptedevsim rostouci poéty neplodnych pard a déti narozenych pomoci technik IVF. Vedle
jiz ,,star§iho® etickému problému moralniho a pravniho statusu embrya a uskali vyzkumu na lidskych embryonalnich

kmenovych buikach se v souvislosti s technikami IVF vynofuje, a dnes nabyva na sile, i ,,novéjsi“ a v jistych ohledech
také eticky velmi problematicky fenomén surogatniho matefstvi.

Ve svém piispévku se nejprve pokusim surogatni matetstvi definovat a poté vysvétlim jeho podoby a varianty, ptedev§im
altruistickou a komer¢ni, tradi¢ni a gestacni a nasledné pfedstavim legislativni ukotveni surogatniho mateftstvi ve svéteé a
jeho absenci u nas. Nakonec se zaméfim na etické aspekty surogatniho matefstvi a struéné€ uvedu nékteré argumenty pro
a proti této reprodukéni metode.

Cilem piispévku je struéné piedstavit téma surogatniho matefstvi a poukazat na jeho etické aspekty. Pokusim se odhalit

vvvvvv

na to, ze predevsim na n¢ je tieba zaméfit etickou pozornost.
2 Surogatni mateistvi: definice

Surogatni matefstvi je definovano jako situace, kdy Zena (surogatni matka) nosi a porodi dité pro nékoho jiného. Podle
mezinarodni federace gynekologie a porodnictvi FIGO (International Federation of Gynecology and Obstetrics) je
surogatni matetstvi metodou asistované reprodukce, pouzitelnou vSak pouze v pripadech zdravotni indikace (Shenfield
et al., 2005). FIGO definuje nahradni mateftstvi jako ,,reproduktivni model, kdy Zena nosi plod a porodi dité pro par, kde
je zena téhotenstvi a porodu neschopna pro kongenitalni ¢i délozni abnormalitu, anebo proti téhotenstvi existuje vazna
zdravotni kontraindikace* (FIGO, 2008).

Surogatni matefstvi lze tedy chapat jako reprodukéni model, kdy Zena odnosi a porodi dité, které po porodu svéti do
péce jinym osobam. Za tuto svou sluzbu a usly zisk v dobé¢ t€hotenstvi mtize obdrzet finan¢ni kompenzaci, pokud se na
tom ob¢ strany dohodnou. Tato Zena byva ozna¢ovana jako surogatni, surogacni, ¢i nahradni matka a dité, které porodi s
ni mize, ale nemusi byt biologicky pfibuzné. Surogatni matka je tedy Zena, ktera se rozhodne otéhotnét a porodit dité pro
jinou Zenu ¢i par, ktery se po porodu ujme vychovy ditéte. Tento par byva oznacovan jako ,,objednavajici par*
(commissioning couple), ¢i jako ,,zadajici rodice“, ,,objednavajici rodice, ,,zamysleni rodice™, ¢i n€kdy také jako
,,biologi¢ti rodice”, a to i v pfipad¢, Ze tomu tak neni, Ze jimi nejsou. ,,Zamysleni rodice” genetickymi rodi¢i ditéte byt
mohou, pokud bylo dité pocato technikami IVF, ale také nemusi.

U nés je surogatni matetstvi nabizeno klinikami asistované reprodukce jako moznost 1é¢by neplodnosti a definovano
nasledovné. ,,Timto terminem rozumime vlozeni embrya do délohy Zeny (ndhradni matky), kterd plod odnosi a po porodu
pieda biologickym rodi¢im. Soucasné se vzda rodicovskych prav a umozni biologickym rodicim nezrusitelné piimé
osvojeni takto odnoSeného ditéte.” (Centrum asistované reprodukce FERTIMED, n.d., http://www.fertimed.cz/nahradni-
surogatni-materstvi/) Nebo jinde, ale obdobné: ,,Nahradni matka je Zena, ktera odnosi plod a porodi dité pro biologické
rodiCe, a ktera souhlasila s tim, Ze se po narozeni vzda rodicovskych prav a povinnosti k tomuto ditéti a biologickym

! Univerzita Karlova, Ustav etiky a humanitnich studii, Ruska 2411, 100 00 Praha 10-Vinohrady, barbora.rebikova@If3.cuni.cz;
Univerzita Jana Evangelisty Purkyné, Katedra filosofie a humanitnich studii, Pasteurova 13, 400 01 Usti nad Labem-mésto-Usti nad
Labem-centrum, barbora.rebikova@ujep.cz
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rodi¢im umozni, aby si dité nezruSitelné osvojili (adoptovali ho).“ (IVF Zlin, n.d. https://www.ivf-zlin.cz/24903-
surogatni-materstvi)

WHO definuje neplodnost jako neschopnost otéhotnét po roce pravidelného nechranéného pohlavniho styku a od
sedmdesatych let je neplodnost vniména jako nemoc. Je-li neplodnost definovana jako nemoc a ma-li kazdy ¢loveék pravo
na to 1é¢it své nemoci vSemi dostupnymi prostiedky, pak 1ze surogdtni matetstvi opravdu jako 1écbu neplodnosti chapat.
A jako takovou ji tedy kliniky reprodukéni mediciny a gynekologie u nas nabizeji.

Tyto kliniky mnohdy nespravn& oznacuji ,,zadajici par jako biologické rodiée. Zadajici par nemusi byt s ditétem nijak
biologicky spfiznén. Kombinace gamet, pohlavnich bun€k, mize byt velmi riznoroda. Obe pohlavni buitky mohou
poskytnout budouci rodice, pokud se jedna o muze a Zenu. Mohou vsak poskytnout pouze jednu ¢i zadnou. Druhd muzska
¢i zenska pohlavni buitka mize byt darovana. Mohou byt darované obé.

3 Typy surogatniho materstvi
Kombinace gamet, pohlavnich bunék, ze kterych mtize byt dité pocato je nasledujici:
Pro strucnost a pfehlednost ozna¢me muze a zenu ze zadajiciho paru jako manzela a manzelku.
Kombinace gamet:
1. Manzel a manzelka
Manzelova spermie a darované vajicko

Manzel¢ino vaji¢ko a darovana spermie

2
3
4. Darované vajicko od jiné Zeny nez surogatni matky a darovana spermie
5. Vajicko surogatni matky a manzelova spermie

6

Vajicko surogatni matky a darovana spermie

Prvni ¢tyfi varianty se oznacuji jako gestacni surogatni matetstvi (gestational surrogacy) a posledni dv€, v nichz je
uzito vajicko surogatni matky, jako tradi¢ni surogatni matefstvi (traditional surrogacy). Oznaceni ,tradi¢ni® mize

T

zahrnovat fakt, Ze tyto dvé varianty jsou myslitelné ,tradi¢né®, ve smyslu — i bez pouziti [IVF.

V ramci surogatniho matetstvi lze také rozliSovat mezi altruistickou a komercni formou. Nékteré staty povoluji jen
jeho altruistickou formu, jiné ob¢ a jiné ho zcela zakazuji. Altruisticka forma je ta, kdy surogatni matka za svou sluzbu
nedeka finanéni odménu a dit& nenosi a nerodi pro finanéni zisk. Casto se tato forma vyskytuje v roding. Typicky, kdyz
matka odnosi a porodi dité své neplodné dcefi, ¢i synovi zZijicimu v homosexualnim paru. Komer¢ni forma je ta, kdy
surogatni matka poskytuje svou sluzbu piedevsim pro finanéni zisk. Surogatni matka ¢asto zadajici par, kterému sluzbu
poskytuje, nezna a ani nepozna. V souvislosti s komer¢nim surogatnim matetstvim se do poptedi odborné i §irsi vefejnosti
dostava predevsim Indie a Ukrajina (Muzaffar et al., 2014, str. 443).

Diky existenci surogatniho matefstvi lze také rozliSovat mezi genetickou, surogatni a socialni matkou. Geneticka
matka je zena, ktera poskytuje geneticky material, oocyt, ale nemusi dité ani porodit, ani vychovat. Surogatni matka je
zena, ktera dité porodi, ale nemusi s nim byt geneticky pfibuzna a nema v umyslu ho vychovavat. Socialni matka je Zena,
ktera dit¢ v imyslu vychovat ma, ale neporodila ho a ani s nim nemusi byt geneticky pfibuzna. Socialni a surogatni matka
byvaji nékdy shodné ozna¢ovany jako matka nahradni.

4 Historie

Prvni zminku o surogatnim matefstvi lze nalézt jiz ve Starém zakoné (Gn. 16, 1-16). V knize Genesis se odehraje pfibéh
mezi Abrahamem, Sarou, jeho neplodnou manzelkou, a egyptskou otrokyni jménem Hagar. Abraham ulehne s Hagar a
ona otehotni a porodi dité pro Saru a Abrahama. Obdobné o nékolik kapitol dale nachazime podobny pfibéh mezi Rachel,
Jakobem a jejich otrokynémi (Gn. 30, 1-22). V antickém Rimé lze nalézt stejné praktiky, které mély zajistovat kontinuitu
rodu navzdory vysoké umrtnosti rodi¢ek a déti (Burguiére et al., 1986, str. 283-296). Zajimavy piiklad tradi¢niho
surogatniho matefstvi lze nalézt v tradi¢nich africkych komunitach, kde se vyvinul institut manzelstvi mezi dvéma
zenami. Plodnou a neplodnou. Dité, které se narodi plodné Zené, z pohlavniho styku s manzelem neplodné Zeny, je pak
povazovano za dité Zeny neplodné (Giwa-Osagie, 2001). V mnoha ¢astech Afriky je biologické rodi¢ovstvi upozadéno
ve prospéch rodicovstvi socialniho a obdobna feseni neplodnosti jsou rozsifena i v mnoha jinych kulturach (Daniels,
2003, str. 55-73).
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Do povédomi $irsi vefejnosti se vSak surogatni mateistvi dostdva az v osmdesatych letech ve Spojenych statech
v souvislosti s medializovanym a dnes jiz z mnoha stran dobie popsanym piipadem ditéte M. (Field, 2014, str. 1155-
1184). Tato dnes jiz star, ale stale platna kazuistika varuje pted tim, Ze v pfipadé surogatniho matefstvi se jedna o velmi
komplikovany a emoc¢né, fyzicky i psychicky naro¢ny proces s nejasnym koncem (Judith, 1988). Vsechno mize
dopadnout zcela jinak, nez se zii€astnéné strany domnivaji a jak si planuji. Psychologické vyzkumy surogatnich matek
také dokazuji, Ze psychicky stav Zeny po odevzdani ditéte mize byt mnohdy velmi vazny. Ze se u surogatnich matek
miuiZe objevit pocit viny, zloby, ¢i nezvladnutelny zarmutek a deprese (Hobzova, 2016, str. 152). Piibéh ditéte M., které
se narodilo v roce 1986 ve stat¢ New Jersey v USA je toho diikazem. Surogatni matka dit¢ po porodu zadajicimu paru
sice odevzdala, ale nasledné svého ¢inu litovala a jeji psychicky stav byl natolik vazny, Ze zadajici par této zené opét
docasn€ umoznil péci o dité, aby se jeji stav zlepsil. K tomu skutecné doslo, ale surogatni matka poté odmitla dit¢ znovu
odevzdat a unesla ho na Floridu, kde vyhrozovala svou i jeho smrti, pokud par neustoupi od smlouvy, kterou ob¢ strany
podepsali a ve které se surogatni matka zavazala k tomu, Ze dité po porodu odevzda a pteda ho zadajicimu paru. Ten ji
mél na oplatku poskytnout finanéni kompenzaci v hodnoté deseti tisic dolarii. Par od smlouvy ustoupit odmitl a zalezZitost
postoupil soudu, ktery rozhodl, ze dité bude svéfeno zadajicimu paru. Pozdé&ji tedy bylo dité M. surogatni matce nasilim
odebrano a sveéteno do péce zadajicich rodict. V tu chvili se na soudy obratila surogatni matka a zadala o svéfeni ditéte
do své péce. Dité bylo biologicky pfibuzné s ni a s muzem ze zadajiciho paru. Soud prvni rozsudek potvrdil a umoznil
surogatni matce pouze omezené navstévy ditéte pod dohledem. Pfipad se dostal az k nejvyssimu soudu, ktery oba
predchozi rozsudky potvrdil, ale moznost navstév zmirnil na neomezené navstévy ditéte bez dohledu a surogatni matce
také umoznil, aby se ¢aste¢né podilela na vychové ditéte. V praxi to znamenalo, Ze ¢ast roku dit€ M. travilo u své surogatni
matky a ¢ast u zadajiciho paru. Pfipad skoncil u soudu jesté jednou, a to v okamziku, kdy bylo ditéti M. osmnact let a kdy
ono samo pozadalo soud o zruSeni rodicovskych prav surogatni matky a o plné€ uznani téchto prav zadajicim rodic¢tm.

Surogatni matetstvi ziskalo poprvé zajem Sir$i vefejnosti V souvislosti s timto pfipadem, ktery oznacujeme jako
tradiéni surogatni matetstvi. Je to ten typ, kdy zena poskytuje nejen sluzbu noseni a porozeni ditéte, ale také vlastni oocyt.
Dnes se do popiedi zajmu dostava druhy typ surogatniho matefstvi, gesta¢ni surogatni matetstvi, které je nejrozsitené;si
a spojené s takzvanou reprodukeni turistikou.

5 Pravni ramec

Vyhledavanymi destinacemi v ramci reprodukéni mediciny jsou ty staty, kde je tato sluzba poskytovana levné a kde plati
mirnéjsi zdkony, nez v zemi odkud Zadajici par pochazi. Neexistuje zadné mezinarodni pravo, které by surogatni matefstvi
upravovalo a kazda zemé tento proces upravuje vlastni pravni Gpravou, nebo se k nému pravné nevyjadiuje a surogatni
matef'stvi ani nezakazuje, ani nepovoluje jako je tomu naptiklad u nas.

Pravni tiprava surogatniho matefstvi nabyva v jednotlivych statech svéta velmi rdznorodych podob. Surogatni
matefstvi je zakdzano napiiklad v Némecku, Italii, Francii ¢i Spanélsku. Povolené v nékterych statech v Americe, Indii,
Rusku ¢i na Ukrajiné. Nékde se jedna o trestny ¢in, jinde je povolena pouze jeho altruistickd forma neplodnym manzeltim,
ktefi to dolozi 1€katfskymi potvrzenimi a jinde je povolena jeho komercni varianta i nesezdanym a homosexualnim partim,
¢i svobodnym jednotliveim. (Surrogate. com, n. d., Intended Parents. What are the International Surrogacy Laws by
Country?, https://surrogate.com/intended-parents/surrogacy-laws-and-legal-information/what-are-the-international-
surrogacy-laws-by-country/)

Nékde je povoleno vybrat si pohlavi ditéte, jinde je to zakazano. Nékteré staty jako naptiklad Indie a Ukrajina zbavuji
jiz dopfedu surogatni matku matefskych prav a rovnou je pfiznavaji zamySlenym rodi¢im. Jinde jako tfeba u nas je
zapotiebi adopce, aby se zamysleni rodice stali i rodi¢i pravnimi. V USA si kazdy stat upravuje surogatni matef'stvi sam.
Neexistuje zde jednotna legislativa a cena je zde mnohonasobné vyssi nez naptiklad v Indii, Rusku, ¢i na Ukrajing.

V Ceské republice neni surogatni matefstvi oetfeno zikonem, a to zde probihd jednak ve své institucionalizované
podobé na klinikach reprodukéni mediciny, ale také ,,na divoko* v ramci internetovych platforem nejriznéjsich seznamek
a inzerci. Neexistuje zde zakon, ktery by surogatni matefstvi vyslovné upravoval. V ¢eském pravu je o nahradnim
matef'stvi zminka pouze v § 804 zakona ¢. 89/2012 Sb., ob&anského zakoniku, ktery uvadi, ze: osvojeni je vylouceno
mezi osobami spolu pfibuznymi v pfimé linii a mezi sourozenci. To neplati v pfipadé¢ nahradniho matetstvi. Zakon se
vsak jasné vyjadiuje o tom, kdo je matkou ditéte. Dle stejného obCanského zakoniku § 775 je matkou ditéte zena, ktera
dité porodila. Proces surogatniho matefstvi se v Ceské republice #idi zasadou, co neni zakonem vyslovné zakézano, je
povoleno a ro¢né se zde surogatnim matkadm narodi stovky déti. (Jedna se pouze o informovany odhad. Pfesné pocCty déti
narozenych surogatnim matkam nejsou nikde evidovany.)
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6 Etické aspekty

V ramci praktik surogatniho matetstvi je dilezité ptat se nejen po moznostech jeho pravniho ukotveni, ale také po jeho
etické pfijatelnosti a po formach, kterych by pfipadné¢ nabyvat mélo i po téch, kterych by nabyvat spie ¢i rozhodné
nemélo.

Z argumentt, které zaznivaji ve prospéch surogatniho matefstvi zmifime nasledujici. Neplodnému ¢i homosexualnimu
paru umoziuje mit dité z gamety alespon jednoho z nich. Pro muzské neheterosexudlni pary se ¢asto jedna o jedinou
moznost, jak ziskat geneticky piibuzného potomka. Surogatnim matkdm umoziiuje dalSim t€hotenstvim prodlouzit dobu,
kterou travi se svymi vlastnimi détmi na matetské dovolené, ¢i altruisticky splnit nejhlubsi ptani zalozit si vlastni rodinu
neplodnym partim, ¢i vlastnim neplodnym détem. Umoziiuje naplnit touhu po ditéti. Pfi védomi toho, Ze i kdyz neexistuje
pravo na dité, zivot je dar, tak ale existuje velika touha po ditéti, kterou surogatni matefstvi, ve kterém vse vyjde tak, jak
ma, dokaze naplnit.

Problém nastava ve chvili, kdy v ramci procesu surogatniho matefstvi vse, tak jak ma, nevyjde a nastanou komplikace.
Muze se narodit ne zcela zdravé dité, ¢i dité s postizenim, které si zamysleni rodi¢e odmitnou pfevzit a nechaji ho v péci
surogatni matky, mnohdy neschopné se o dité postarat, ¢i v uistavech ndhradni péce. Mlize se stat, Ze surogatni matka
odmitne dité¢ odevzdat a rozhodne se sama ujmout jeho vychovy. Nebo se miize rozhodnout manzel surogatni matky, zZe
se nevzda svych rodicovskych prav k ditéti, které jeho manzelka nosi a jehoz on je podle zakoni mnoha statl, i podle
zékona platného v CR, pravoplatnym otcem a cely proces adopce se tim zhati. Miize se stit mnoho dalsich véci, protoze
téhotenstvi, porod, ochotu vychovavat dité, vlastni jednani v emo¢né vypjatych situacich, ¢i v okamzicich poporodni
hormonalni nerovnovahy, pietrzeni gestacni vazby mezi matkou a ditétem, navazani ¢i nenavazani toho vztahu etc., nelze
zcela a spolehlivé ovliviiovat, ménit a diktovat, pfesné naplanovat a vymahat dodrzeni smluvenych zavazk, termint a
kvalit. Dité¢ neni komodita, se kterou Ize obchodovat a kterou Ize sménovat na reprodukénim trhu. Neni to zbozi, které
Ize v ptipadé odhalenych zavad vratit, ¢i vymeénit za jiné. S ditétem takto nakladano byt nesmi a vSechny praktiky, které
k takovému nakladani s dit€tem vedou, by mély byt zakdzany a mravné odsouzeny. Mély by se stat Zhavym tématem
etickych debat, které by mély vyustit v jasné zavéry a etickd doporuceni, jez by se méla odrazit v zakong, ktery bude
pamatovat na nejlepsi zajmy ditéte, které je nejslabsim a nejzranitelngjSim clankem celého procesu a na jehoz dobro je
zapotiebi pamatovat piedev§im. Tak by to byt mélo, a zda by to mélo byt pfesné takto, ¢i jesté néjak jinak by se mélo stat
predmétem normativni etiky v oblasti surogatniho matetstvi. Pfedmétem deskriptivni etiky v této oblasti by se m¢l stat

vvvvvv

argumentll pro a proti.

Z argumentd, které zaznivaji proti surogatnimu matefstvi mizeme zavérem uvést napiiklad tyto. Surogatni matetstvi
akcentuje socidlni a ekonomické rozdily mezi relativné bohatymi pary a pravniky oproti relativné chudym nahradnim
matkam. Roz§ifuje genderové a tfidni propasti a sméfuje k obchodu s matetstvim. Pouze bohati budou moci pfedavat své
geny timto zpisobem. Dohoda mezi surogatni matkou a parem oby¢ejné omezuje zenu v sexualni aktivité, nafizuje ji, cO
smi a nesmi konzumovat, omezuje ji v rozhodnuti pro potrat apod., a proto lze surogatni matefstvi povazovat za
zotro¢ovani Zzen. Nakup a prodej lidskych organti a pietechnizované vyuziti lidského téla by nemélo byt podporovano
(Kass, 2002, str. 101). Z pohledu etiky je také zapotiebi peclivé zvazit, za co se poskytuje Gplata. Zda za tézkosti deviti
mésici t€¢hotenstvi a nasledného porodu, nebo za dité. Pokud za dité, vystavujeme se otazce legitimnosti prodeje lidi.

7 Zavér

Surogatni matefstvi je aktualni, eticky problematické téma, které je zapotiebi v ramci 1ékatské etiky a bioetiky fesit. Toto
téma by se mélo s ohledem na nejlepsi zajmy ditéte fesit také v Ceské republice, kde neexistuje zakon, ktery by na nejlepsi
zajmy ditéte v souvislosti s jeho pocetim v ramci surogitniho matefstvi pamatoval. Nejhor§i mozny zpisob feSeni
etického problému je zaviit pfed nim oé¢i. O surogatnim matefstvi by se podle mého nazoru mélo v ¢eském prostiedi
mluvit. Rozvitit debatu, ktera povede k vytvoreni vefejného minéni a mozna zakona, ktery by snad mél/mohl toto minéni
zohlednit. Vefejné minéni v Ceské republice se miize ukazat byt natolik negativni, Ze zékon, ktery ho zohledni, surogatni
matefstvi zakaze. Nebo jen jeho komercni formu. Ale jen Ziva debata a vykiesavani podoby osobniho a vetejného minéni
muze ukazat vSechny fazety tohoto jevu, za kterym se jednou mutize skryvat altruisticka obét’, vétSinou byznys a vzdy (?)
hodnotit, zvazovat pro a proti, dat se do myslenkového boje o nejlepsi mozné feseni nekonecné tézké etické otazky a ptat
se, zda je v nékterych ptipadech surogatni matefstvi eticky pfipustné a v jakych a pro¢ neni. Ne kazda forma surogatniho
matetstvi je podle mého nazoru eticky zavrzenihodna a pravné neptipustna. Myslenkovy zapas by mel byt veden na fronté
jiz existujiciho stavu véci smérem k nalezeni jeho nejlepsiho mozného feseni a eticky nejptipustnéjsi formy.
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Ethical and Legal Aspects for the New Millennium

Drahomira Ondrova?, Julia Ondrova?

Abstract: The aim of the presented article is concentrated on the relationship of ethics and law focusing
its attention not only on their differences but putting forward the necessity to bring closer ethics and law.
Besides the basic differences between law and ethics, the founding of the relationship scope between law
and ethics is thought-out in order to put into attention the fact that the enhancement of the inter-relations
between law and ethics will make our society more civilized and finally more democratic. Moreover, the
subject-matter of the article deals with some of the fundamental ethical values and norms having the
universal quality and being capable to be transformed not only into the individual professional codes of
conduct, but into the legal norms and rules. When speaking about the next millennium, in the final part of
the article it is pointed out that the unification of nowadays globalized world marked by the on-going
integration processes is predominantly concentrated on the dominance of economic and technical
unification, but on the other hand, it is needed a kind of the legal and ethical global unification if we want
to make our world more human and more people friendly oriented, and thus reducing the growing
skepticism and people’s mistrust in the contemporary state legality and legitimacy.

Key Words: ethics, law, universal norms, value-standards, globalization

JEL Classification: Al3, D73, K38

1 Introduction

The aim of the presented contribution deals with the widely discussed topic regarding the roles and relationship of ethics
and law. In spite of the differences between law and ethics, the contents of the presented article attempt to illustrate the
existence of the dual interrelated and complementary relations between ethics and law which in many aspects comply and
adjust each other. Besides analyzing the differences and the existed intersections between what is legal and what is ethical,
the authors™ attention is focused on the creation of the conceivable universal model which would integrate the fundamental
ethical values and the law norms and measures into a kind of the “comprehensive and co-existence universal models”
reflecting not only the universal legal and ethical standards but at the same time to stand for an appropriate balance
between them. The development of the balanced ethical and law standard system would certainly promote to fight such
severe society problems like corruption, low employee morale, the lack of institutional legitimacy resulting in widening
the gap between de jure ethics and de facto ethics finally leading to the decline of public uncertainty, the erosion of public
integrity and performance. As it is declared by Charles Garofalo “ the dissonance between the official rhetoric and the
palpable reality have more than anything else contributed to cynicism among the general public and decline of public
trust” (Garofalo,2014, p.18).

2 Methodology

From the theoretical and practical methodological point of view the concentration has been put on the analyzing of the
international and European documents having a connection with the concerned topic of the presented article. The
theoretical base has been inspired by the study, analyzing and summarizing the research results obtained by the renown
experts dealing with the theoretical and practical impacts of ethics and law affecting the character of our contemporary
society. Based on our own research activities, practical observations and the document analyses regarding ethics, code
of ethics and legislation there have been compared and summarized the obtained facts reflecting faults and the conceivable
improvements in making law and ethics more effective in in a real-life environments, universal and professional ones.

The first part of the article is aimed at the analysis of the relationship between law and ethics pointing to the prevailing
opinion existed among some parts of society that the only principle for deciding what is right to do should be whatever is
legal since the law reflects at least the society’s minimum norms and standards of the public social conduct. In comparison
with ethics the law-norm-creating-reality is obligatory possessing the coercive imposition of sanctions and punishment.
Therefore, the logical consideration leads to the conclusion that something being legal might not be ethical, or something
unethical might not be covered by law. In spite of that, there are certain inter-connections which can be found between
law and ethics, and besides that, it is without any doubt that the legal norms must not be in contradiction with ethics.
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The second part of the presented article deals with the conclusions that it is inevitable to come to some kind of a
universally agreed system of the legal and ethical norms and standards. Based on the document analysis and observation
of the contemporary reality it is evident that the global integration is predominantly of an economic and technical character
missing or totally ignoring the necessity of the creation ethical integration and its gradual transformation into the universal
and individual lawful legal formulations. The conclusion is that the congruent incorporation of law and ethics
accompanied by the new-way-of-thinking would support to make a new qualitative step towards more civilized and
democratic society. The amalgamation of law and ethics finds its predominant application not only in a creation of a kind
of functional law and ethics models, but it would help in practice to deal better with a whole range of variety questions
and issues coming up within its scope. Further on, it might find its expression in renovation of the specially designed
professional legal and ethical codes of conduct.

3 Ethics and Law

When speaking about the basic differences between law and ethics, we have to put to the fore as it has been already
mentioned that law is of a strictly normative character, the so-called doctrine of right “jurisprudence”, expressed by the
external acts established by a society in order to exert certain constrains on the general public. In comparison to purely
ethical standards, e. g., code of ethics, ethics is known as a doctrine of morals generally called “the philosophia moralis”
or “the doctrine of duties”. Further on, as regards the relations between law and ethics the majority of people are of the
opinion that if law conflicts with our personal ethical values or our moral system, we have to act obeying law even if the
law requires us to act against our ethics or morality. It follows from what was said that not all conflicts of interest are
classified as illegal and being against law, but on the other hand, they are generally considered to be wrong and unethical
in the eyes of general public and they are mostly prohibited almost in all codes of ethics. In spite of the fact that the
ethical norms are not legally enforceable they have to be observed and followed as they are evaluated and judged by the
public opinion and thus imposing a strict civic judgements and coercion on the ethical and moral breakers. On the other
hand, comparing ethics and law, the non-codification of ethical norms provides a wider space for ethics to react more
promptly at the anew appeared social circumstances. That is why, from this point of view, the law and legal regulations
stand for the lower morals then ethics. In spite of this, the legal norms must not be in contradiction with ethics, but they
have to be continually complemented by ethics. It is without any doubt that the ethical principles and their legal expression
and stabilization would support not only the personal dignitaries’ ethical qualities but at the same time it would help to
make the professional environments heathier, more open, more transparent and last of all more democratic.

The law without ethics and its values evokes only in society and citizenry the growing apathy, skepticism and people’s
mistrust in the legality and legitimacy of state. Moreover, the legal principles and regulations which follow ethics can
find more closer congruence with the basic democratic principles based on the respecting fundamental human rights
including the right to personal dignity, the right to lawful public administration determined to reduce or to do away with
the corruptive practices, and in this way substantially motivated the public bodies to conduct citizens in a more transparent
and positive way. The congruence of ethics and law is declared by many international documents, e.g., by the Charter of
Fundamental Human Rights and Freedoms, the European Declaration of Human Rights and at the same time finding its
place in the individual EU member states constitutions. In the Slovak Republic Constitution, there are declared by the
Article 12, paragraphs 1, 2, 3, and 4 assuring the protection of fundamental human rights and freedoms as being
inalienable, imprescriptible and indefeasible. Additionally, the rights declared by the mentioned paragraphs are of an
ethical quality reflecting the basic democratic values and principles as they are guaranteed to all people without any regard
to gender, race, color of skin, language, religion, political opinions, national, social or ethnic origin, or any other status.

We can say that the mentioned legal and ethical principles are compatible comprising an area of the problem-questions
treated by lots of documents issued by the international and the European Union institutions and organizations. All of
them include such commitments as a pledge to non-violence treatment and the respect for life, the commitment to human
solidarity, just economic order, tolerance, truth, and the equal rights for everybody, e.g., in the European Union Charter
of Fundamental Rights they are declared by the paragraph 41 stating that “Every person has the right to have his/her
affairs handled impartially, fairly and within a reasonable time by the institutions and bodies of the Union.”” Furthermore,
it is put into attention that “the Union is founded on the invisible, universal values of human dignity, freedom, equality
and solidarity; it is based on the principle of democracy and the rule of law.” Generally speaking, the law is required by
all of them to treat citizens who come with their complaints and problems ethically as with the people owning their
intrinsic social integrity and value. Citizens must be treated under the conditions that require respecting their fundamental
rights and obligations which are guaranteed by law and constitutions with an emphasis on the equality before law, and
that is an aspect that is nowadays a substantial part not only of the law but an inseparable part of ethics as well.

4 Globalization, Universal Norms and Value-Standards

Knowing the differences and relationship between law and ethics, a lot of people put forward only the differences between
law and ethics having been of an opinion that ethics is mostly an area of one’s private personal zone, which is determined
by the language, cultural and historical backgrounds. It goes without saying, that the differences concerning the ethical
and moral values exist as well as the differences in our relations or in the recognition what is good and right to do. Besides
that, there are differences evident not only among the different European countries, but among individuals, too. As it has
been already mentioned, there are bound to traditions, culture and historic circumstances but likewise they depend on the
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political background and attitudes that are given by their diverse standard of living, and last but not least, there are
motivated by their own individual perception and understanding what is moral and ethical. Consequently, the moral and
ethical truth might be perceived to be relative from the viewpoint of a certain culture or from the temporal perspectives.
Those attitudes and considerations are typical not only for individuals and nations, but they can be found in the core of
some philosophical conceptions, e. g., in the conception of ethical relativism or particularism represented, e.g., by such
antic philosophers as Herakleitos or Protagoras. They concluded that what is good and bad is exclusively an individual
subject matter proclaiming that the achieved ethical and moral virtues have a tendency showing their symptoms
independently of a certain situational context, whether it is of a political character, cultural, legal, administrative,
economic or of any other specific social environment. Further on, in comparison with the law rules and measures, the
ethical and moral virtues are deeply rooted in an individual character that substantially influence one’s matter of opinions,
mode of behavior or acting. Moreover, according to some argumentation, it is valid that a person’s conscience is more
binding than the dictum of any law in cases when the letter of law will not be an adequate substitute for their ethical
reflection.

On the other hand, the antique philosophers like Socrates, stoics or Immanuel Kant and some contemporary academics
and researchers (Hutchings, K., 2010, Argyriades, D., 2014, Perzanowska, M.2011, Rekavek-Pachwicewicy, M. 2011,
Garofalo, Ch., 2014) believe in a conceivable conception of the universal ethical values and norms which might exist
even on the global level. The predecessor of those ideas was mainly Immanuel Kant whose famous and often cited
statement known all over the world is still actual and valid even for the next millennium “Act so as to treat humanity in
oneself and others only as an end in itself, and never merely as means; ...the freedom of the agent... can be consistent
with the freedom of every other person according to a universal law” (Kant, 1., 1983, p. XIX p. 39). Kant's basic
categorical imperative is in contrast with the conditional imperatives putting into the fore a binding force for everybody
despite one’s personal interests or inclinations. The integrity of his deontological ethics rests in his idea that a man seeking
his rights has not the right to violate anyone else’s rights, this rule has to be the most universally accepted fundamental
rule of law and ethics finding its validity in respecting to treat other human beings “as an end in itself, and never merely
as a means” (Kant, 1.,1990, p. 43). Concluding, the messages of the core values of Kant's categorical golden rule rests
in the appreciating human dignity, and in this way creating the starting grounds for nowadays universality illustrated, e.
g., by the fundamental human rights, the principles of good governance and the validity of the civic public citizenship.

We have to emphasize that our mankind advancement expectations are given not only by the technologically
innovations and economic expansion, but they are deeply depended on a new way of thinking comprising inherently a
new mature public mind-set which has to be enriched by the modest ethical thinking and the esteem of law. Moreover,
the stated requirements must be transformed into the more specific professional guidelines in order to become closer to
everyday practice. The new ethical-value-management must be preoccupied not only with the economical parameters and
data, but it must be marked by the universal humanity values and standards. More-or-less, the same is valid for the global
level to manifest humanity, consensus and the Aristotelian méson. It is still evident that the globalization movements are
continually concentrated with the extreme pro-market ideology excluding the ethical and legal integration. A strong
emphasis on the so-called instrumental managerialism misplaces, e.g., the real meaning and values of public
administration. The assumptions putting a strong emphasise only on the economic efficiency and economic processes,
which is evident on the global level and regional levels as well, are not fully capable to capture all the complexity of such
an important phenomenon as the public life is and at the same time to predict all consequences that might occur (De Vries,
M., S., Pan Suk Kim, 2014). The neoliberal beliefs prioritizing strictly the pro-market principles in public life finally
lead in producing of the so-called ,,homo economicus” a person who is in his essence far distant from the “civitas humana”,
a public person serving the people as it is proclaimed, e. g., by Tholen, B., 2014 or Argyriades, D., 2014. Homo
economicus public servant shows a tendency to avoid such intrinsic universal civic values as common decency, honesty,
integrity, openness, generosity, civility, and the rest of the generally acceptable universal and human ethical qualities,
which are at the same time in consistent with the obliged legal and democratic norms.

Undermining the distance which has to distinct the public sphere from the private one is likewise displayed in the use
of the marketplace jargon, slogans and the use of the market metaphors which can be found even in some official public
documents. As it is put into attention by Lynch, C., and T., Lynch., even the annual reports presented by OECD dealing
with the principles of good governance and the relationship among governments, citizens and parliaments are mainly
concentrated on the political discourse and less with the civic mission. They mostly pay attention on summarizing a huge
number of data constructing just the universally accepted measurement indicators and less the universal values and
standards (Lynch, C., T., Lynch., 2014). So, in spite of the speedy global and the European integrations, the integration
in the area of ethics is lacking behind, if not missing at all, being sometimes purposely, sometimes accidentally pushed
to the margins of our attention. In some way it is more advantageous and profitable to close our eyes, being blind not
seeing awful and appalling things around us and just let them unnoticed as they are.

Generally speaking, at present it is still much more comfortable and easier to be unethical than ethical. In this
connection the question is relevant when asking “May the failure of these values cause us to step back, revisit our
assumptions, and ask ourselves the question of where we are really heading?” (Argyriades, D., 2014, p. 53), so where
are we heading in the next millennium? We have only to agree with the words and opinions of Torbjorn Téannsjo that
what we have left behind us when we look back at the 20™" century, there are just the unbelievable cruelty, terror, violence,
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devastating wars, holocaust, inhumanity and injustice. It is true that in Europe at the beginning of the 20" century the
most people accepted the authority of morality which had to be observed and obeyed as the moral law, but in spite of this,
the 20" century people, let us say the decent and highly civilized public had respected the moral values and virtues only
as a personal morality observed more or less in theory and, as we all know, their practical application had been in fact far
away from what was the dictum of ethics, morals and universal humanity. At the start of the 20" century the Europeans
had some ideas and believes as regards the ethical and moral progress, the ideas that the human ferociousness, brutality
and the civilized barbarism are in retreat, but at the end of century it was hard to be confident either about the validity of
their moral laws or any moral and ethical progress done, as it is emphasized by Torbjorn Ténns;jd, not only at that time
but at this time as well (Torbjorn Tannsjd, 2008).

As mentioned by Margozata Perzanowska and Marta Rekawek —Pachwicewicz, today it is the high time to call for
more global as well as the European universal ethical values and standards that might be valid for all spheres of public
life, using their words “ ... This is the time to build a different kind of European integration —the ethical integration”
(Perzanowska, M., Pachwicewicz, M.R., 2011, p.217). In spite of many differences, ethical and legal, we need some
criterions of sameness if we want to cope with the global problems, we are facing today, in their nature they are not
individual, they are common human problems and that’s the reason why they have to be solved collectively to find out
some solutions, e. g., climatic threats, poverty or the world pandemic diseases. In a view of that, the necessity of the
global universal ethics can be understood as “a field of theoretical enquiry that addresses the ethical questions and
problems arising out of the global interconnections and interdependence of the world’s population” (Hutchings, K., p.9).
The ethical and legal integrations are needed if we want to cope with the mentioned challenges in order to make our world
a more decent place for everybody avoiding any kind of atrocities and violence. As it is expressed by Kiing “without
morality, without universally binding ethical norms, indeed without *“ global universal standards”, the nations are in
danger of maneuvering themselves into a crisis which can ultimately lead to national collapse, e.g., to economic ruin,
social disintegration and political catastrophe”(Kiing, H., In: Hutching, p.11).

5 Research Results

Based on our own research activities and practical observations the major failings and inadequacies were found in the
formal respect of legislation and ethics by dignitaries and the public as well. Their lack in practical application causes the
serious problems in many areas of public life. Some cases even have showed the obsolete contents of public documents
or code of ethics which want the needed actualization in order to be in accord with the authentic contemporary
circumstances and the intensified global integration which have to be enriched by the universal legal and ethical standards.
At the same time, the transformation of the international law and its inter-links with the universal ethical norms and
standards will certainly help not only to their acceptance and appreciation, but it will enhance their more effective practical
application. The adaptation and the universal palpable respect vales into the individual professional codes of conduct such
as honesty, trustworthiness, loyalty, esteem for others and avoiding harm to others together with such values as the respect
to responsibility, accountability, integrity, honesty, transparency, confidentiality, objectivity, open-mindedness and
fairness will certainly approve the quality of public services and the sound policies and regulations. Besides that, without
those vales the democratic system can hardly be functional. In case when the mentioned universal values and standards
are not seriously considering, the possibility of corruption and maladministration is increased. Moreover, the universal
values and principles as wisdom, justice, compassion, courage, temperance, generosity, kindness, reliability, industry and
the esteem for human integrity are applicable across all professions in spite of their specific and partial character. Finally,
we can conclude that for the new millennium it is needed to broaden the generally approved universal standard system
which would integrate all the mentioned ambitions, ethics qualities and the law norms and measures into a kind of the
“co-existence universal models”, which would likewise reflect an appropriate balance among them.

6 Conclusion

Ethics in connection with law creates a wide variety of views and ideas which are reflected in different pro and contra
opinions, attitudes and approaches. In spite of the fact that ethics, moral values and norms existed long before the legal
regulations have appeared, they cannot be without each other, ethics cannot be without law and vice versa law cannot
sufficiently function without ethics. The main basic difference which has to be considered is based on the premises that
not everything what is legal is automatically moral and ethical and what is ethical does not automatically have the legal
formulation. This reality is especially evident when speaking about some public political actors who quite often are
tended to incline not taking much care of the ethical aspects in their professional behavior and their work performance.
They are often of the opinion that the law-abiding behavior is at the same time the ethical behavior, and therefore they
show an inclination to impertinence towards many ethical standards of conduct even if they are approved by the general
public opinion and ethical codes. It is quite common that they use the existed rules and laws only for making their excuses
for faults they have made, and in this way, they try to cover their carelessness and disinterest, and more often than not,
they are far away from the real professional actors showing the face of the bored red-tape bureaucrats without any moral
and ethical awareness. Missing the deficit of ethical standards and the misuse of law might threaten not only the good
governance but the core values of the real democratic society. It is without any doubt that our society needs democracy
with its universally shared ethical and legal orientation based on the agreement of the majority of people to identify and
articulate common values, principles and standards as it is stated by Niebuhr “ man’s capacity for justice makes
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democracy possible, but man’s inclination to injustice makes democracy necessary (Reinhold Niebuhr, 1944,p.xi In
Cynthia Lynch, p. 252).
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Economic, ethical and social dimensions of theories of laboretism

Jaroslav Setek?, Tomas Volek?, Stanislav Simbartl®

Abstract: The absence of a humane or socio-ethical dimension has been the subject of attention to
many theoretical concepts from the beginning of classical economics at the end of the 18th century
through neoclassical to scientific management established in the early 20th century by Taylorism
(spiritual father Frederick Winslow Taylor). As a result of disrespecting the human dimension, the
concept has become the subject of criticism (for example the theory of the school of human
relations). It was aimed at strengthening ethical principles with an increased emphasis on synergy,
ie synergy and cooperation in technological processes. In the Czech current of economic and
managerial thinking, it was specifically the direction of laboretism, the main representative of which
is considered to be Vaclav Verunac. In the real practice of the Czechoslovak interwar period, the
above-mentioned theoretical concepts were implemented within the corporate culture by the
important Czechoslovak businessman Tomas Bat’a with an appropriate response in the world of that
time. However, the methods of laboretism are also a tradition for current applications of ethics in
business and corporate culture.

Keywords: laboretism, scientific management, human resources, corporate culture

JEL Klasifikace: B30, M54

1 Introduction

The mechanism of functioning of the market economy clearly proves that companies consciously and purposefully shape
their internal and external culture, which represents one of the important strategic guidelines to achieve a significant
competitive advantage. At the same time, the research shows that executive organizations are characterized by a dynamic
company culture with the character of a learning company, with an orientation focused on customers, employees and
other external stakeholders. Among other things, this is currently also the subject of interest in business ethics and
corporate social responsibility. These trends have accelerated considerably in recent years.

The beginnings of the above-mentioned strategy in the conditions of Czech economic and managerial thinking can be
dated as early as the 1920s, with a focus on human resources in the position of employment relations based on the social
and ethical dimension. In this context, we talk about the beginnings of the current of Czech laboretism. The mentioned
socio - economic movement found inspiration in American technocratism and Taylorism, striving for technical - moral
progress, emphasizing ethical and moral aspects. Its goal was healthy economic growth and a balance of relations between
employees and employers. It sought to develop technical means, but under the supervision of ethical principles. The ideal
of laboretism technicians was a healthy, happy, but especially morally acting person who is part of the economic process.
The central element of morality was then to be the responsibility of individuals to each other. However, as a result of the
transition to a centrally planned economy after World War 11, this teaching has gone completely unnoticed for four
decades. After the events of 1989 and the subsequent transformation of the economy into a market mechanism, managerial
thinking with an orientation towards the ethical and social dimension returns to the rich traditions of the Czechoslovak
First Republic.

2. Processing method

The article is elaborated by an interdisciplinary approach to economics, sociology, management (mostly human resources)
and ethics in a historical context. It dates back to the first industrial revolution (the independence of economics and the
emergence of classical economics) through the second industrial revolution (the formation of neoclassical economics),
which also represents a historic milestone for theoretical concepts of scientific management since the 1920s . For this
reason, analytical and comparative methods predominate in the knowledge of the monitoring of interest phenomena in
the processing, which subsequently enable induction of special or general knowledge through induction. These represent
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the sources of the traditions of the development of current interdisciplinary concepts aimed at respecting the human factor
in the technological process.

3 Research results
3.1 Background to the issue

In the conditions of functioning of the market environment, the objective law of conflict between supply and demand
applies. The final arbiter of efficiency is a person who is free to decide on the basis of a subjective assessment of the
variants of individual usefulness and advantage of the submitted offers. Effective coping with market conditions
presupposes a human orientation and interpersonal relationships inside and outside the company. Therefore, in developed
market economies, prosperous companies pay considerable attention to focusing on the social dimension of the human
factor. This trend has accelerated considerably in recent years. As a result of the interdisciplinary approach of the social
sciences and humanities, cybernetics and management theories, borderline disciplines have emerged, which have created
a precondition within the organizational structures of companies to set aside such elements as personnel marketing,
management and public relations. The common feature of these elements is human orientation, various interest groups,
interpersonal relationships, etc. Their specific interconnection is reflected in the fact that these narrowly focused areas
are the domain of specializations of experts for the daily content of line management activities. This is logical, because
despite all the problems of economic, reduction, reorganization and financial, in the end the central point and problem is
man. He manages, implements the whole process and the final result is intended for him. For this purpose, the corporate
culture (respectively the employer's social policy) is implemented within the personnel management.

The history of Czech economic and managerial thinking can be seen in the ethical and social dimensions of
employment relations since the early 1920s. At that time, technical intelligence saw in the application of the mentioned
methods the possibility of social development of all employees, the resulting effect was to be reflected in the overall
quantitative and qualitative side of the company's output. In this way, a scientific procedure called laboretism was
developed in Czechoslovakia in 1924 (after the organization of the 1st International Congress for Scientific Management
in Prague). Vaclav Veruna¢ and his team of collaborators, including Bedfich Stdpanek and Stanislav Spagek, are
considered to be the spiritual fathers of laboretism.

A similar approach was taken by the Czech creator of teleological economic theory and the liberally oriented
economist Professor Karel Engli§ in the theoretical concept of social policy. He defined this as a practical effort to
"cultivate and reshape the social whole as ideally as possible" (Englis, 1916). He considered ideal to be a society "...
which, by preserving and economically multiplying its energies, fulfills as rapidly as possible, but permanently fulfills its
task of deepening and intensifying the lives of all its members as possible towards the ideal of a healthy, educated and
emaciated man" (Hartl, 1991). According to his concept, social policy is characterized as an effort to "increase production
and productive forces™ (vocational training, improve transport, working conditions, etc.), to increase overall health
conditions and cultural standards, so that the fruits of spiritual culture are divided into different layers of the social whole
and the “construction of a social body” (Polacek, 2012).

3.2 Absence of ethical principles from the independence of economics to the emergence of scientific management

In 1705, the Dutch writer and philosopher Bernard Mandeville published "The Fable of Bees". Although the original
intention of the literary work was to be a poetic satire of the current political disputes in England at the time, it can be
considered the classical basis of economic liberalism. The subtitle of satire was "Private vices - public welfare" (Sojka,
2010). For the first time, the well-known term "invisible hand" of the market was used here, which was then used by the
Scottish Enlightenment philosopher and spiritual father of economics Adam Smith to interpret the concept of economics
as a system of which the market is an organic part. It is a tool to ensure people's natural right and becomes a reflection of
the system of freedom. Based on the presented principle in the mentioned literary work, A. Smith shared the idea of
natural order and its promotion in the economy with economic freedom (Smith, 2005). He puts this into an attempt to
describe a person's economic behavior. It thus concludes about the possible promotion of harmony of individual and
social interest. (Heyne, 1991) This transcends the traditional vision of contradiction that prevails in the philosophy and
ethics of previous periods. To the above context, his approach is based on the idea that all economic phenomena and
processes are derived from the natural of man. He pursues his private personal interest, thereby activating the forces that
are the source of the movement of the whole system and its development.

The above theoretical background contributed to the separation of economics into an independent social science,
which was definitively formed from the teachings of A. Smith in his famous work The Treatise on the Origin of the
Wealth of Nations from 1776 (Sojka, 2010). This work marks the culmination of a new approach to the economy with
the onset of the era of the First Industrial Revolution and the emergence of a new type of society with industrial and
modern attributes in the last third of the 18th century. At that time, the idea of economic liberalism came into economic
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thought, accompanied by an effort to reveal the laws of the functioning of the market economy (Smith, 2005). In essence,
the industrial revolution accelerated economic and civilizational development, but at the same time had a number of
negative social impacts. The position of the workers' deteriorated in comparison with the guild craft and manufactory,
historical progress in this historical epoch was promoted at the expense of the immediate producers. The Industrial
Revolution thus gave birth not only to the machine factory system, but also to the so-called workers' social question.

From the very beginning of the emerging era of the capitalist system, social problems have become the subject of
criticism from the positions of humanism. This is clearly evidenced by the utopians (the most famous Frenchman Saint-
Simon and Fourier and the Englishman R. Owen). They sought to convince the wealthy that property inequality was
contrary to "divine and human laws" and that "capitalism contradicts human nature™ (Sojka, 2010). They demanded the
reform of society, they wanted to overcome the anarchy of production by planning, they recommended the introduction
of remuneration according to the work done, but they fundamentally rejected the solution by a violent revolutionary path.
The common feature of the mentioned utopians was the idea of socialist transformation in a peaceful way, "from above"
- by promoting ideas and enlightening the so-called ruling classes. A fundamental theoretical reversal in the views of how
to implement socialism occurs in the mid-19th century. At that time, Karel Marx and Friedrich Engels, whose economic
and social concepts are modernly classified as alternative (economic-sociological) approaches (Sojka, 2010), presented
an opinion on the foundations of the capitalist economic system on private capitalist ownership of means of production
and exploitation of wage labor. According to them, society is divided into antagonistic classes - capitalists (owners of
means of production and exploitation of workers) and the proletariat (personally free but economically forced to sell
labor). The basic economic law is the maximization of surplus-value (profit), the source of which is the unpaid labor of
workers (the worker receives wages, the value of labor power, but not the "value of labor") (Marx, 1978). Logic leads to
the constant growth of exploitation, which causes the impoverishment of workers. The fundamental contradiction of
capitalism between the growing social character of production (due to the development of the division of labor,
technological progress, concentration or centralization of production) and the private capitalist mode of appropriation is
constantly sharpening (Marx, 1978). Ownership relations must also be adapted to the character of production by means
of the proletarian revolution, capitalism will inevitably be replaced by a more progressive formation - socialism. They
presented it as the result of the objective development of the capitalist economy, which will lead to a social revolution in
which the working class gains political power in the spirit of the socialist ideal for establishing the well-being of society.

In the last third of the 19th century, a stream of neoclassical economics was forming. In essence, it is the idea of
automatically rebalancing using the "invisible hand of the market". This current forms the basis of modern economic
liberalism, prefers the rational action of the individual (individualism) and subscribes to the tradition of rejecting greater
state involvement in the economy, in the spirit of A. Smith. In the background lies the only motivation of all subjects
based on consumer orientation, ie maximizing the benefits of consumption. Instead of objective economic laws, rules of
behavior of individuals arising from human nature or the axiomatics of rational action are formulated (Ml¢och, 2005).
Categories and principles are seen as universal, eternal and natural. Neoclassics no longer speaks of capitalists and
workers, but of consumers and products. The methodological basis represents a strictly logical rational action, constantly
balancing the benefits of satisfying needs and the costs of satisfaction. Categories are derived from the rational behavior
of an individual, identified with the economic man - an individualistic model of behavior based on rationality and
maximization.

The Catholic Church also responded to the indecent position and criticism of the then capitalist system since the
beginning of the First Industrial Revolution as part of its social teaching, on May 15, 1891, when Pope Leo XIII. published
the encyclical Rerum Novarum. In it, for the first time, the Catholic Church officially speaks of the undignified position
of the workers and, for the first time, criticizes the capitalist system based on the concept of liberal thinking by the
economist Adam Smith. At the same time, the socialist teachings of Karl Marx (Leo XIII. Directly writes that "socialism
does not solve the problems of workers") (Koblizek, 2016). Out of fear of revolutionary terror. The context of the
normative economic thinking of the then Catholic Church can be observed. the beginnings of ethical principles within the
economic order.

After the start of the Second Industrial Revolution, at the turn of the 19th and 20th centuries, one can speak of a
classical period of managerial theories and sociology of management called Taylorism (Nelson, 1992). At that time,
Frederick Winslow Taylor, an American expert in improving the methods and means of work organization, developed
methods for measuring the consumption of time for individual work tasks (Taylor, 1914). The methods of Taylorism were
further developed in particular by Frank Bunker Gilbert, Henry Gantt and Harrington Emerson. The starting points of
these methods lay in time studies, which also monitored the performance of machines, the suitability of tools and sought
the best ways to perform work. He used a differential task wage to materially stimulate the work of workers. The
continuity of work in the workshop and compliance with the established principles was ensured by a new division of
management activities on the basis of the institution of functional managers and the separation of production planning
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into a separate management function. He created a new type of organization, the so-called functional management of
Taylorism as a scientific management (Spagek, 1947). Time studies, on the basis of which daily tasks were determined
for workers, were based on the performance of the most efficient workers, without taking into account the average
possibilities and abilities of man. Taylorism was based on the thesis of the so-called economic man, who is motivated to
work exclusively by material benefits and, as an "isolated individual”, is willing to submit to a strictly standardized regime
of work. Taylorism is based on the theory of "biologism." This is characteristic of the thinking of the second half of the
19th century, with the success of the biological sciences (cell discovery, discoveries of natural selection and the struggle
for life). Manifestations of biologism are found in the sociological and economic theories of August Comt, Herbert
Spencer and Thomas Robert Malthus (Weber, 2019).

3.3 Respecting ethical principles in scientific proceedings as an opposition to Taylorism

In opposition to Taylorism in the 1920s, the doctrine of human relations was formulated in the United States and other
countries in parallel with the development of industrial sociology and sociology of labor. The best-known representatives
of this doctrine are Elton Mayo in the United States and Georges Philippe Friemann in France (Dubin, 1959). This doctrine
criticizes Taylorism with its tendencies towards biologism and machineism, on the contrary, it focuses on the worker as
asocial psychological being. It was mainly about using the interests of the employee, his efforts, wishes and other motives
and the whole system of values. Proponents of the human relations school have shown that increasing labor productivity
depends not only on the skills and knowledge of the worker, as claimed by the Taylorists, but above all on a good socio-
psychological atmosphere in work teams, job satisfaction and other socio-psychological factors (Bruce, Nyland, 2011) .

In the conditions of the then Czechoslovakia, a special direction of technocratic thinking (similar to American human
relations) was formed after the First World War, which can be described as a "weak" version of technocratism. Its main
representative, Vaclav Verunac, called it laboristism, ie composed of the words work and ethical. The main three basic
pillars of Czech laboretism were: technical thinking, scientific organization of work, moral conception of work.
Laboretism tried to break the narrow horizon of manipulative thinking and the normalization of the existing
technocratism, and so such peculiar thinkers as the Czech philosopher Tomas Trnka (a supporter of intuitionism and
personalism) or the important Swiss industrialist Theodor Tobler could also support it. In principle, however, Verunac¢
and his supporters shared with other technocrats the belief in the incompatibility of the production organization, based on
scientific knowledge and its technical applications, with the organization of society, given tradition, outdated legal system,
etc. Transform this chaotically evolving society into a society based on scientific the foundations through evolution (hot
revolution), which was the goal of laborism. The humane way of carrying out such a transformation was also the goal of
other groups of technocrats in the then Czechoslovakia. It is worth mentioning the ethocratic movement, to which the
important Czech physicist Viktor Felber (Teichova, 1990) subscribed with his work "Order of Morality and Economy"
from 1935. According to the theocratic movement, it is a vision of a human society, striving for progress and
understanding based on faith in the good and good deeds, to serve life. Thus, laboreticians and related technocrats
anticipated the efforts they would call humanization and greening of research and development projects in the natural,
technical, and social sciences, according to current concepts of sustainable development.

3.4 Economic, ethical and social dimensions of laboretism

According to the spiritual father of laborism, Vaclav Verunaé, inequality and poverty are the result of an unfair
division of labor and reward for it. According to laboretism, the above-mentioned socialist ideologies have a number of
merits in the field of protection of the rights of the weaker, social progress, however, changes in the social order must
also be supported by technical and especially ethical progress, otherwise it is not possible to eliminate inconsistencies.
Managers cannot focus only on the improvement of machines or the distribution of material goods, but also on the humane
side of things, on the "satisfaction of the life of the worker" (Verunac¢, 1928). Laboretism thus represents the opposite of
liberalism. It therefore tends to emphasize the need for planning and promotes a state-based economy. These ideas were
formulated before the crisis broke out, and the truth is that they predicted some of the impacts (such as the problem of
unemployment and undervaluation of labor) that actually occurred in the crisis years of the turn of the 1920s and 1930s
(Teichova, 1990). That is why Vaclav Verunag, as an economist often emphasized the need to prepare an economic plan.
Laboretism does not bring any completely new ideas, it only groups existing knowledge and places it in new contexts; on
the basis of current scientific research, it performs a new synthesis of information, adapted to the given time and given
conditions.

Laboretism pays special attention to the ethical and economic dimension of physical and mental work. The differences
between physical and mental work cannot be absolutized, they influence and condition each other, one without the other
makes no sense. In most work activities, the share of the mental component is constantly increasing and the share of
physical exertion, which is replaced by the energy used by machines, is decreasing. Given that one of the central themes
of laboretism is the search for the ideal relationship between work done and the reward for it, it was necessary to find a
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way to measure work performance fairly and as accurately as possible (Verunac et al., 1934)). For often it is not only the
quantity that matters, but also the quality. Especially in mental work, it is not possible to measure performance with a
uniform measure.

From the point of view of methodology, Vaclav Veruna¢ hesitated over exactly where to include laboretism within
the system of sciences. He finally commented as follows: "Undoubtedly at the interface between the directions of social
reformist and scientific socialism. It differs from the first by deviating from an extremely liberalist position, from the
second by using new methods and ways to achieve a goal, perhaps a little closer and more concrete. ”(Verunac, 1928).
It can therefore be stated that Vaclav Veruna¢ oriented laboretism to the way in which the principles of rationalization
are to be applied, so he was more a science of the method.

3.5 Laboretism and the present - the forerunner of business ethics

Ethics in business began to take shape as a separate scientific discipline in the last third of the 20th century, specifically
in the 1970s in the United States and in the 1980s in Europe. The genesis of this relatively new field of science is not yet
complete. In developed European countries, in addition to the pragmatic approach that is characteristic of the United
States, new currents of thought are emerging in business ethics (Drucker, 1981). Their goal is a deeper analysis of the
causes and philosophical grounding of this emerging field in accordance with the European cultural and regional context
(Dusek, 2018).

Within this discipline, special attention is paid to issues of two-dimensionality of business ethics, but also to the
understanding of economic and ethical rationality. The concept of business ethics can be loosely defined as “the reflection
of ethical principles in all business activities involving individual corporate and societal norms and values” (Giacalone,
Thompson, 2006). It is an applied ethics, which in practice means a wide application of ethical principles in any business
activity (Hermalin, 1999). For theoretical justification, it is necessary to apply interdisciplinary approaches, which would
involve economists, lawyers, psychologists or sociologists, as well as environmental experts. There are basically three
sources from which business ethics draws, ie the social teaching of churches, the social sciences (philosophy, sociology,
economics) and business itself. Business ethics regulates business behavior and actions by informal means, its task is to
find a balance between economic gains and social consequences.

The central idea of business ethics is to be aware of the links between decision, action and responsibility. The subject
of interest of the discipline of business ethics at the company level are primarily goals, structures, strategies, policies and
practices, as well as corporate culture and microclimate, reputation, integrity and responsibility. Business ethics defines
the relationship between ethics and business in a broader sense as the relationship between business, state and society
(Vitell, Paolillo, & Thomas, 2003). Or in a narrower sense as relationships within the company between owners, managers
and employees and the company's relationships with the immediate environment (relationships with customers, suppliers
and competitors). However, business ethics is not only a scientific discipline, but also a practical decision-making of
ethical dilemmas in business. The company as a whole should share a certain socio-business mission and follow a
common strategy, adhere to a certain value orientation and respect certain rules when making decisions (Singhapakdi,
Vitell, Rallapalli, & Kraft, 1996). It can therefore be stated that the principles of laboretism formed since the 1920s fully
fulfill the scientific legacy for the formation of contemporary modern business ethics and internal and external corporate
culture. The integration of ideas laboretism at the corporate level employees (Mura et al. 2019) consists in progress
through corporate social responsibility (CSR). According to Phillips et al (2019), the process of integrating ideas of
business ethical, moral aspects, and business responsibilities is a living process influencing the current perception and
decision-making of business and managers.

4 Conclusion

Roughly since the last third of the 20th century in advanced market economies, the trend of focusing on the human factor
dimension in the technological process has accelerated considerably. At the same time, the theory of human and social
capital is developing in this period. The results of the interdisciplinary approach of the social sciences and humanities,
cybernetics and management theories are also reflected in ethical and social aspects, which is confirmed by the areas of
alternative economic theory (institutional, sociological, psychological, behavioral, etc.). At the same time, it is clear that
these aspects will become more important in the context of the "issues" of the onset of the Industry 4.0 (Vrchota et al.,
2021) and the covid-19 pandemic. This is logical, because in spite of all the economic, reduction, reorganization and
financial problems, man is ultimately the focal point and problem. He manages, implements and the final result is intended
for him, from the quality of his life, as a result of the synergetic effect, of economic growth as a part of the results of
national wealth. This is also proved by the theory of endogenous growth according to R. Lucas and P. Romero (Howitt,
2000; Barlevy, 2004). This theory is based on an empirical analysis based on the correlation of investment in human
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resources to support economic growth (Bencivenga, Smith, 1993). In the context of this theory, the ethical dimension
represents the internal strength of the economy to ensure its long-term stable growth.
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Contemporary Ethical Challenges of Global Supply Chains

Draho$ Vanééek?, Martin Pech?

Abstract: With the rise of the Fourth Industrial Revolution and the interconnection of the
cyber and physical worlds, companies face new challenges in supply chain management. The
optimization of production, the implementation of digitization, the massive use of electronic
devices and advances in the processing of big data obtained from processes bring a deeper
understanding of the nature of the functioning of technological processes. However, when
introducing new procedures, methods, technologies, companies face ethical issues related to
corporate social responsibility. This change in thinking is often referred to as Industry 5.0,
human-driven evolution, and is based on the systemic prevention of waste and a human-
centric approach. The solution to the problem must be sought in the sustainability of global
supply chains, which are part of multi-national companies and will have to take responsibility
for the current globalization. The paper summarizes recent trends and new challenges in the
literature in applying ethical criteria in supply chain management.

Keywords: ethics, supply chain, sustainability, corporate social responsibility, Industry 5.0.

JEL Classification: Q01, Q56, M14

1 Introduction

The new vision of the European Industry is called Industry 5.0. It complements the fourth industrial revolution by focusing
research and innovation on a sustainable and resilient industry. This challenge responds to the main shortcoming of the
first four industrial revolutions, emphasising the general purpose of technology and the declining role of man in the world.
The objective of the new concept is to create an economy that works for people and is climate-neutral (Breque et al.,
2021). According to Rada (2017), the term Industry 5.0 prioritize the synergy of closer cooperation between man and
machine and the systematic prevention of waste and wasting, including Industrial Upcycling. These changes create the
basis for the emergence of a circular economy.

Miiller (2020) states that the leading technologies supporting this concept are technologies based on human-machine
interaction, bio-inspired features, intelligent materials, real-time simulation and modelling, computer-safe, energy
efficiency, trusted autonomy, and artificial intelligence. In addition, of course, these technologies have a social dimension
- and a human-centred approach - that integrates society’s participation to increase trust and acceptance. Thus, the
decision-making process of choosing new technologies is based on an ethical rationale. Furthermore, industry 5.0 sees
people as creators with high added value by using their intelligence and creativity to synergise people and autonomous
machines (Nahavandi, 2019). Therefore, technological and ethical perspectives must complement each other to support
organizational values.

New approaches accelerate a fundamental change in Logistics Efficiency Design (L.E.D.) to increase the efficiency
of global supply chains. As a result, supply chains are becoming more transparent (via blockchain), profit sharing, and
efficient (Rada, 2017). The primary motivation for this approach is sustainability in the triple-bottom-line (TBL) sense
(Birkel & Miiller, 2021). The economic impact will put pressure on supply chains to reduce logistics costs due to waste
prevention. With on-the-ground resources, supply chain routes will be shortened, and thus, the impact on the environment
will be reduced. In the social field, this approach means using people's unique skills and abilities to establish high-quality
products and share them with others via sharing (“gig”) economy. Sharing economy in supply chains allows companies
to develop ambidextrous capabilities through increased transaction efficiency and more significant relationships
integration (Atkins & Gianiodis, 2021).

Sustainability in supply chains brings to light ethical and deontological context — the issue of corporate social
responsibility. The production and product components of companies are still scattered worldwide and are transported
thousands of kilometres away to the final assembly line. Global supply chains may prefer production in countries that
enable violation of human rights such as long work weeks, unsafe working conditions, child labour, forced labour, low
levels of worker participation, ignoring of labour complaints, and discrimination (Krueger, 2008). How can companies
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hold a responsible stand on sustainability if one of the most critical sustainability issue — supply chains ethics — is still
neglected? The main reasons for this issue is an imbalance of TBL components. This imbalance leads to the sharing of
different ethical values between stakeholder groups internally, externally, and among supply chains (Quarshie et al.,
2016). In the paper, the sustainability, ethical challenges, and corporate social responsibility in the global supply chain
are reviewed.

2 Material and Methods

The paper focused on the current trends in global supply chains concerning ethical challenges. We analysed publications
and literature sources to find possible research gaps. The main aim of the paper is to analyse the contemporary ethical
challenges of global supply chains. This paper is conceived as a review in which the conclusions of major scientific
publications from the prestigious database Web of Science are discussed. We formulated the following research questions:

e What are the main directions of research in the context of ethics in supply chains?
e Which publications are most important in these areas?

Based on the aim and research questions, relevant sources of publications related to the areas of ethics and supply
chains were identified to create a literature review. We select the Web of Science (WoS) database, which contains
renowned publications Springer, MDPI, IEEE, Taylor and Francis, Elsevier, Emerald, etc. An initial survey of the Web
of Science database identified a high incidence of “ethics”, “supply chain” topics. However, our main aim is an analysis
of the search results intersection. The search strategy combines key terms for keywords related to the issues being
researched. The international database was searched at the end of April 2021. The search strategy is given below:

(“supply chain*” or “scm”) AND (“ethic*”)

All publications up to May 2021 were included in the database search. We found a total of 707 publications meeting
the search strategy criteria. The publications sought to link the concept of supply chains and ethics together. All
publications identified by the search strategy were uploaded to the Endnote software database. For the analysis of
keywords, we also used software to construct and visualise bibliometric networks VOSviewer (van Eck & Waltman,
2010). We performed a cluster analysis of keywords in the software. Cluster analysis of keywords helped with the
classification of the focus of publications.

We used content analysis to identify and summarize the literature's leading trends and evaluate the text of the most
important publications. The selection of the most critical applications was based on the WoS database classification of
publications as “highly cited in the field” and “hot papers in the field”. Content analysis is focused on the abstract,
methodology, and findings of the included studies. The main contributions and results of the studies were processed by a
narrative synthesis of the information obtained into a comprehensive overview of the main trends.

3 Research results

The paper now turns to the presentation of the results obtained. Based on the methodology, we focused on search papers
with the key topics ,,supply chain® and ,,ethics* in the WoS database. A total of 2806 keywords were obtained from 707
publications, which were further processed using VOSviewer software. We performed a co-occurrence analysis based on
the keywords of the original publications. The results showed that the average value of the publication year for keywords
ranged from 2017.267 to 2019.063. Thus, most publications linking ethics and supply chains are currently published in
the last five years.

Among the most significant results are classic studies and works on supply chain ethics. The most cited paper is
Maloni and Brown (2006) application of corporate social responsibility in the food supply chains. They analysed eight
dimensions of CSR in the food supply chain industry: animal welfare, biotechnology, health and safety, impacts on the
environment, local community support, fair trade, procurement, and labour rights. Hutchins and Sutherland (2008)
explored social sustainability measures in the context of the supply chain decision-making process. The social life cycle
assessment tool for the supply chain includes value-weighted indicators such as labour equity, the corporation’s role in
healthcare, workplace safety, and philanthropy commitment. The third most cited paper by Ashby et al. (2012) reviews
social and environmental sustainability and supply chains integration. Their systematic review identified critical themes
in the environmental dimension: green supply chain, environmental management, product stewardship (responsibility for
the lifecycle of a product), green purchasing, reverse logistics (RL), and product lifecycle (recycling, reuse and
remanufacturing). The social dimension was represented with strongly linkage to corporate social responsibility, social
sustainability practices (for example certifications, accreditations, e.g. fair trade), integrating social sustainability through
TPL, RL, or PLC (product lifecycle). The specific issue was cooperation and communication between supply chain
members to achieve a sustainability approach. The top hot paper in this field of research represented El-Kassar and Singh
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(2019), focusing on the connection between green innovations and organizational performance through big data,
commitment management, and human resource practices.

We performed a cluster analysis for keywords that met the minimum occurrence condition in 15 publications or more.
Only 32 keywords meet the clustering condition. The results show that the keywords most commonly used in publications
were: supply chain management (193 occurrences), corporate social responsibility (160 occurrences), and sustainability
(133 occurrences). The journals were grouped by keywords into three main clusters (Figure 1):

Ethical challenges in the management of supply chain systems (keywords: supply chain management,
governance, systems, implementation, innovation, agriculture, consumption, challenges, information,
certification, market).

Characteristics of corporate social responsibility and business ethics (keywords: corporate social responsibility,
business ethics, behaviour, business, codes, model, organizations, perspective, power, values, decision-making).

Sustainability impacts performance and management in industry, logistics for increasing green capabilities and
competitive advantage (keywords: sustainability, performance, management, framework, impact, green,
industry, logistics competitive advantage, capabilities).

Figure 1 Keywords of co-occurrence analysis
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The first cluster is focused on ethical challenges in the management of supply chain systems. Among the eleven
individual keywords of the cluster, 42 links were found with a total strength of 210 links. The green supply chain
management practices determinants and effects analysed via the econometric model Testa and Iraldo (2010). They found
that cost-effectiveness is a very weak driver for a decision about managing the green supply chain. More critical are
reputation and innovation motivators. Wieland et al. (2016) conducted a research study to consolidate future research
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themes in supply chain management. The most under-researched area was the people dimension of supply chain
management (behavioural dynamics of interest groups), ethical sourcing in the supply chains, internal integration between
departments, and big data and analytics of supply chains. The environmental and sustainability ethics in supply chain
management describes Beamon (2005). He discussed ethical requirements, including engineering codes, moral
responsibility, and ecological consciousness for management decisions in supply chain management and design.
Companies often violate basic human rights in a globalised business and damage the environment during global value
and supply chains. So far, it has been accepted with consent, and therefore companies cannot be prosecuted for harm to
those affected. In global trade, most production processes in low-wage countries and respect for human rights can be
observed from a great distance. De Fazio et al. (2016) shows positive externalities of the short supply chain for the
sustainability of the welfare in agriculture. However, companies are not doing this enough at present. Clarke and Boersma
(2017) analysed Apple Corporation from the perspective of supply chain governance. They bring evidence of unresolved
dilemmas of employment conditions and practices, environmental issues and ethical dilemmas. They described Apple
reaction to sourcing components from producers with a poor reputation relating to human rights. The supplier
responsibility programme operates with progress in labour and human rights (wages, working hours, discrimination etc.),
health and safety prevention and conditions (emergency, incident management, e.g.), environment management (waste,
emission, pollution, noise management etc.), and ethics practices (compliance, protection of intellectual property,
disclosure of information, business integrity). Mueller et al. (2009) highlighted the importance of the social standards for
ensuring legitimacy of ethical perspective in supply chain governance. They analysed 1SO 14001, SA 8000, the Fair
Labor Association (FLA) and Forest Stewardship Council (FSC) instruments and standards for inclusivity, discourse,
control, integration and transparency dimension of legitimacy. The results show some deficits in practice, mostly with
normative implications and requirements for stakeholders. Good business ethics should focus on maximizing stakeholder
value concerning business ethics and corporate sustainability. (Isaksson et al., 2010).

The second cluster related to the characteristics of corporate social responsibility and business ethics of organizations.
A total of 50 links with 313 total link strength support connection among keywords in this cluster. Jamali and Karam
(2018) described the antecedents and consequences of corporate social responsibility in developing countries. Their
review study shows at organizational level turning attention to the motives for corporate social responsibility such as local
power holders, lords, country elites, local norms, organizational culture, the identity of the firm, or reasons and
expressions across multi-national corporations’ subsidiaries. Economic prosperity prevails over the moral responsibility
of the managers of the supply chains concerned. European producers or retailers take unfinished or finished products
from there, regardless of whether they were produced with cheap child labour or work in hazardous conditions,
irrespective of how the production waste contaminates the rivers on which millions more people depend. etc. Corporate
social responsibility is increasingly opposed to this selfish policy and formulates his demands for the compliance
“movement”. Amaeshi et al. (2008) pointed out that multi-national corporations often operate under intricate economic,
social, and legal conditions with the free moral space to maximize profits and overcomes existing ethics commitments.
They recommend the definition of the clear codes of standards, personal training and value orientation, and serving as a
role model through ethical organisational culture as the solution to this issue. Spence and Bourlakis (2009) summarized
supply chain social responsibility in dimensions of relationships between buyers and suppliers (power, partnership,
negotiation, trust, honesty, supplier selection), extended responsibility (engagement, monitoring, auditing, evaluation of
suppliers), and industry-specific issues (temporary labour, market position, transportation conditions, consumer safety
etc.). Quarshie et al. (2016) reviewed current research and considers these research areas: transformation and involvement
in organizations and across supply chains, environmental, social and ethical issues, standardization and business self-
regulation, downstream supply chains and civil society interactions, and globalization issues. Hartmann (2011) overview
the impact of corporate social responsibility in the food sector on financial performance, customers’ and employees’
perception and behaviour. The influence of business ethically on the regulation of technological policy is described by
Zhou and Piramuthu (2013). They evaluated in interrelationship matrix of technology regulation development the RFID
technology for social consequences and technology regulation. Lu et al. (2020) present modified Carroll’s pyramid of
corporate social responsibility to reach ethical and sustainable development objectives in the light of the Industry 4.0
approach. The modification of the pyramid includes economic, ethical, legal, philanthropic, environmental dimensions
with the corporate image as the moderator, organizational innovation as the mediator, and organizational performance.

The last cluster concerns the sustainability impact on performance and management in industry and logistics for
increasing green capabilities and competitive advantage. The third cluster is built on 43 keywords links with 397 total
link strength. Roberts (2003) shows the company’s reputation may be significantly affected by sustainability
management, including environmental impacts and social impacts on supply networks. Sarkis (2010) focused on the
social sustainable reverse logistics issues such as employment stability, practices, health and safety, capacity
development, human capital, stakeholder participation, economic welfare, etc. In recent decades, people have become
increasingly aware of the importance of the sustainability of the natural environment. Equilibrium in this environment
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was created over a long period, and drastic changes occurred only under extraordinary conditions. However, we know
that people are now preparing for such a catastrophe themselves, primarily through the excessive production of CO
emissions into the atmosphere. Supply chains contribute significantly to these emissions from unnecessarily long transport
from China and neighbouring countries to Europe or the US, and many subcontracting could be obtained from European
manufacturers. Caiado et al. (2018) reviewed the evolution of research in green lean six sigma, which integrated lean and
green practices. The green methods include long-term communication, continuous customer satisfaction, ethical relations
and regulatory compliance, leadership commitment and integrated TBL with key performance indicators (KPI).
Upadhyay et al. (2021) discussed the blockchain and its applications for sustainability implications in the circular
economy. The benefits of blockchain for supply chains lie in traceability, transparency, reduce waste, encourage energy
renewal, reduce carbon footprint, and monitoring processes to achieve sustainability and social responsibility objectives.
The ethical contributions of blockchain are decentralisation of control and power, anonymity and encryption to provide
an open environment to detect fraud in real-time. According to Sharma et al. (2021), social and environmental factors
were the highest-ranked drivers of sustainable performance in multi-tier manufacturing supply chains. The analysis of
two supply chains indicates missing improvement potential for sustainability in supply chains. Luthra and Mangla (2018)
identified 18 challenges to Industry 4.0 initiatives for supply chain developing sustainability. The legal and ethical issues
include coordination and collaborations, legal issues, security issues, and profiling and complexity issues. Similarly,
Kumar et al. (2015) evaluated 15 challenges in the spousal of Industry 4.0 technologies. The most important was
considered lack of motivation from customers, lack of long term planning on the adoption of Industry 4.0 technologies
and lack of awareness about Industry 4.0 contributions to ethical and sustainable operations and production.

4 Conclusion

The paper reviewed the contemporary ethical challenges of global supply chains. Based on the cluster analysis, three
main fields of research were identified: ethical challenges in the management of supply chain systems, characteristics of
corporate social responsibility, and sustainability impact on performance and control. The most important papers from
the research field are presented and discussed. Most Czech companies have to deal with problems related to sustainability.
Promoting corporate social responsibility and sustainability in Czech companies will undoubtedly help them enforce this
principle from Germany. Czech companies must develop and implement their internal sustainability regulations, apply
sustainability in remuneration and, in addition, report on it. The new product rules require that products directly labelled
as sustainable or promoting environmental or social properties meet well-defined parameters. Sustainability is becoming
a universal value concept comparable to values such as democracy, truth or justice.
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Ethical aspects of biometric technologies utilisation
from the perspective of generations X, Y, Z

Janka Téaborecka-Petrovi¢oval, Miriam Martinkovi¢ova?, Marta Sipulova®

Abstract: Biometric technologies are becoming more often utilized for the purposes of
customer data collection in private sector, even though they were initially developed for
public sector and security reasons. They provide a huge opportunity for companies in
obtaining and processing various data about customers such as age, gender, number of their
visits, time spent in a store or identification of their behavior or feelings and emotions. It also
enables companies to measure loyalty index of their customers or to create lists of VIP or
suspicious customers. Adaptation of biometric technologies helps businesses to adjust their
offer and in store activities to consumer needs, expectations and habits. This information can
be transformed and used in cooperation with other business systems and activities, such as
CSR, stock management, store layout or evaluation of marketing activities in order to
improve and optimize them. We can see a growing potential and importance of this segment,
an increased number of various applications but also questionability of its usage in relation
to personal data protection. Although this innovation can bring a new competitive advantage
for companies in various sectors, on the other hand there emerge also ethical concerns and
potential problems. The paper presents results of the research with the aim to investigate and
compare consumer perspective of various generations (X, Y, Z) on biometric technologies.
Combination of both qualitative (in-depth interviews) and quantitative research techniques
(online questionnaire survey) have been used to examine knowledge, awareness, opinions
and a real behavior of consumers/users of these technologies with the special emphasis on
ethical aspects. The results can be used by companies developing these technologies, the
ones with the intention to implement them but also consumers as potential users.

Keywords: biometric technologies, ethical aspects, consumer behavior, perceptions,
generations X, Y, Z.
JEL Classification: G32, G33, C35

1 Introduction

In the digital world, information is being generated and collected at phenomenal rates in all walks of society. It transcends
our daily lives and the operations of businesses, whether they are conducted locally or globally. With the advent of
embedded computers (chips) in all sorts of devices and the human body, the notion of collection, use, distribution and
inference takes on many new forms. By the same token, the inter-related issues of information (explosion), security,
privacy and ethics cannot be considered as individual, separate aspects or necessary steps in the inception, development
and adoption stages of technology. Scientists point out that increasing connectivity of electronic devices to the internet,
coupled with embedded functionality of the devices themselves to perform biometric-like functions, the notion of
“derived” biometrics takes on additional meanings (Mak, 2010; Harel, 2009; Kumar, Zhang, 2010; Woo, 2010).

Recently, the term biometrics has been used to refer to the emerging field of technology devoted to the identification
of individuals using biological traits (Cosmi et.al., 2009). Biometrics are automated methods of recognizing an individual
based on a measurable biological (anatomical or physiological) or behavioral characteristics (Roizenblatt et al., 2004,
Dunn, Podio, 2006). Biometric data are very personal because they are information about an individual’s physical self.
They are generally considered sensitive since they are fixed and, unlike a password or a PIN, cannot be reset once they
have been inappropriately released. Biometric data can reveal other sensitive personal information and so they are capable
of providing a basis for unjustified discrimination of the individual data subjects.

The basic ethical dimension of the development and use of biometric technologies is the purpose of their use. What
they are for? This fundamental question opens a broad discussion about the benefits and risks, the areas of their use
(medical area, public interest, commerce, privacy), the scope, intensity and frequency or other technological innovations.
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This question relevant to the purpose of biometric technologies is discussed especially as the ethical problems associated
with the informatization of the body. There are, however some problems and limitations to the currently dominant ethical
discourse to deal with all things ethical in relation to information technology in general, and biometrics or genetics in
particular (van der Ploeg, 2007).

Most discussions regarding to biometric technologies deals with the ethical considerations raised by the collection,
storage and use of biometric data. For example, Sutrop (2010) points out that the comparison of general biometric
databases with medical research oriented genetic databases shows that public interest may be differently constructed:
while genetic databases projects create a discourse of hope, biometric databases are surrounded by a discourse of threat.
What both have in common is the imbalanced discussion of benefits and risks. The lack of knowledge and understanding
of possible benefits and drawbacks of new technologies makes it difficult to build and maintain authentic public trust,
which is of crucial importance for good ethical governance of databases

Lodge (2012) examines the challenges for those required to demonstrate public accountability for the use they make
of identity verification techniques for public policy purposes, ranging from border controls to accessing public services.
It concludes that accountability mechanisms are not yet sufficient to the task of retaining public trust in either the
technologies or in those deploying them in the name of security. The same situation prevails even in the case of
commercial use of biometric technologies. In addition, other ethical contexts and threats arise in this environment, such
as the loss of one's own identity, the restriction of intimacy and privacy, the unforeseen pitfalls of targeted marketing, or
the fear of the very misuse of biometric profiles.

As for human identity, according Mordini and Ottolini (2007) identity is important when it is weak. This apparent
paradox is the core of the current debate on identity. Traditionally, verification of identity has been based upon
authentication of attributed and biographical characteristics. After small scale societies and large scale, industrial
societies, globalization represents the third period of personal identification. The human body lies at the heart of all
strategies for identity management. This is associated with rapid development of another area concerning human
behaviour. Behavioural biometrics is increasingly considered both for security and non-security related applications. In
contrast to traditional modalities such as fingerprint, face or iris, behavioural modalities tend to be much more privacy
invasive. Profiling is inherent to the technology itself rather than only a potential secondary activity. Particular user
profiles are always at risks to be linked with information from other sources, leading to a large variety of unwanted
consequences and long term effects. The usual embedded and hidden collection of data makes it extremely difficult for
the affected users to monitor or even control such information flows (Schumacher, 2012).

One of the emerging issue related of biometrics is informatization of the body. The informatization of the body,
biometrics can be seen in both a positive and a negative light. When biometric technology is used to give a personal
identity to a previously unidentified person, an increased sense of personal empowerment through the attainment of
identity is witnessed. As mentioned Mordini (2009) when biometrics is instead used to offer an identity to individuals
solely for the purpose of categorization, we can then consider this to be an unwelcome risk of this technology. Thus, care
must be taken in the application of biometric technology

Experts warn that while a sharp debate is emerging about whether conventional biometric technology offers society
any significant advantages over other forms of identification, and whether it constitutes a threat to privacy, technology is
rapidly progressing. Politicians and the public are still discussing fingerprinting and iris scan, while scientists and
engineers are already testing futuristic solutions. Second generation biometrics which include multimodal biometrics,
behavioural biometrics, dynamic face recognition, remote iris recognition, and other, still more astonishing, applications
is a reality which promises to overturn any current ethical standard about human identification. Robots which recognise
their masters, voice responders which analyse emotions: these are only a few applications in progress to be developed
(Mordini, Tzovarads, 2012).

2 Methods

The paper pays attention to selected ethical aspects of the utilisation of biometric technologies by consumers of
generations X, Y, Z. First, we examined general knowledge and real or potential areas of using biometric technologies.
We further examined their willingness and degree of openness, or caution and conservatism towards biometrics and their
perception of their security in connection with the provision of unique personal features for commercial processing. The
intention was to identify the most frequent intergenerational ethical reservations and consumer risks related to the practical
use of modern biometric technologies. The aim of the research was to investigate and compare consumer perspectives of
various generations (X, Y, Z) on biometric technologies with the respect to ethical concerns.

Time period an individual was born in, has a great influence on the life perspective and behaviour that it formed by
thoughts, beliefs, experiences, significant actions or politics from that times. Campbell defined generation as a group of
individuals born in the same time-period, experiencing similar cultural context and opposite, creating certain culture and
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with mutual bond (Magano, et al. 2020). Generation X is represented by the people born in the time period 1965-1979,
generation Y (,,millenials*) is formed by people born in 1980-1994 and generation Z (so-called ,,digital generation”) is
from the years 1995-2012. In our research, we were interested in their similar or different perspectives on the utilisation
of biometric technologies.

As the main methods of data collection a combination of two approaches was used: qualitative (in-depth interviews)
on the sample of six respondents (one male and one female from each generation) and quantitative (online questionnaire)
on the sample of 111 respondents (54% males, 46% females; Gen X 29%, Gen Y 40%, Gen Z 31%). We are aware of the
fact that the sample for quantitative survey was not statistically representative, nor numerous enough. Hence, our results
can provide rather an interesting insight into the topic and they can serve as a solid base for further research on relevant
samples and formulation of potential research questions and hypotheses that could be tested and reveal interesting
relationships, e.g.: Are there significant differences among various generations and their perspective on biometric
technologies? Which of the generations are more conservative and which of them are more innovative in using biometric
technologies? Which of the generation is better informed and aware of all potential pros and cons? Which other socio-
demographic factors may influence their perceptions? In which areas do they see them as not safe and useful and in which
areas they would be willing to provide their data? What are the most important perceived benefits and risks, and which
of them is prevailing?

3 Research results
3.1. Interviews

The purpose of qualitative research was to study individual cases and reveal areas that can be further incorporated and
studied within questionnaire survey. Regarding real experiences, we identified more users in Gen Y than in Gen X or Gen
Z. The most frequently used identification technology was fingerprint. The reason for non-utilisation (two respondents)
was a problem of access but they would be interested in it in case of better availability. Respondents stated as one of the
advantages “safety” but after following question “to which extend they are safe” respondents answered that they feel
“they might have some shortcomings”. Just one of them considered these technologies as “completely safe”. Besides
safety, other perceived benefits were speed and comfort. Three respondents see them as safer than “traditional” passwords.
Two disadvantages were mentioned: potential loss of freedom and privacy. Respondents were also afraid of potential
misuse of their personal data. Interviews provided interesting more detailed experiences and quotes but they will not be
mentioned in this paper due to its limited length. Brief summarized data from the interviews are in Table 1.

Table 1 Selected areas of biometrics utilisation and perception among generations

Attitudes towards | Number of | Utilised methods of | Willingness to use
biometric technologies | active users investigation biometric technologies
Generation X | Very positive 1 from 2 Fingerprint high
face
eye
Generation Y | Neutral, rather sceptic | 2 from 2 fingerprint middle
voice verification
electronic signature
Generation Z | Permissive and careful | 1 from 2 fingerprint low

Source: Own research
After qualitative research, we designed, piloted and then conducted questionnaire survey. Our research was mapping
many areas but in this paper, we will summarize selected findings with the special emphasis on ethical perspective.

3.2. Questionnaire survey — awareness, utilisation, satisfaction, perception and intentions among generations

Firstly, we asked respondents about their awareness regarding BT (61% declared they knew what it means, 33% stated
they have heard of this term and 6% did not know the term). At the beginning we expected that younger generations will
be more informed, more frequently using these technologies, more positively perceiving BT but the results were not so
simple and unified (e.g. Gen Y and even Gen X were better informed than Gen Z). Our respondents were divided into
two groups: active users of BT (71,2%) where we examined their actual behaviour, reasons and areas of BT usage or
satisfaction; and potential, resp. not active users (28,8%) and the reasons why they do not use them so far. We also
compared all generations and their perceptions (advantages, disadvantages, perception on safety, and perspectives of
further utilisation).

On the Likert scale 62,1% respondents expressed positive attitude towards BT. Just 10,8% had negative attitude from
which two thirds were non-users. It was also quite surprising that Gen X (56%) had prevailing positive attitude; we
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expected them to be more sceptic. Their positive attitude was even higher than in case of Gen Y (53%). On the other
hand, most positive attitude had Gen Z (79%) that was in line with our original expectations. Among all active users
(71,2% from entire sample), the most frequent ones were members of Gen Z (79% from this “digital” generation). In case
of Gen Y it was 73% users and in case of Gen X 59% users. It also meets our original expectations.

The most frequently used identification method was fingerprint (94% from all active users), electronic signature
(81%), face biometrics (49%) and motion (48%). The least frequently used were: eye biometrics (10%) and palm (5%).
Biometric technologies were mostly used in the field of mobile technologies, financial services and at work. The least
frequently used were products in household or shopping malls. Regarding further utilisation of BT also in other areas,
33% expressed their willingness to use them “definitively”, 48% stated they would use them “rather”, 8% had neutral
attitude, 10% rather did not use them in other areas and 1% stated they would “definitively not” use them in other areas.
The highest interest was in case of Gen Z (76% from all Gen Z members), 53% from Gen Y and 44% from Gen X. There
did not seem significant differences among generations regarding used methods or areas but we could see that older
generations were less willing to use these technologies in other areas in comparison with younger ones, and showed more
conservative attitude.

Perception of biometric technologies among generations can be very useful for the companies focusing on these
segments. They should point out advantages and explain or eliminate potential barriers or perceived risks. Gen X sees as
the main advantage easy utilisation, faster authentication, control of the access and maximum comfort. On the other hand,
this generation is worried about potential false positivity and problems with scanner. Some of them do not consider BT
as safe. They are interested in utilisation of BT in mobile technologies, for protection of the personal property, financial
services and at work (attendance HR systems). Non-users stated they do not have a possibility to use them and on the
other hand, half of them would be interested. The second half stated they are not interested; they are worried, not informed
adequately and are afraid of misuse of their personal data. This means companies should educate this segment and
transparently explain how BT work and enable them to try BT to get real experiences. This everything may eliminate
negative perceptions.

Gen Y was in general satisfied with BT. The ones not using these technologies stated disbelief towards BT, some of
them stated they are not interested or do not have enough opportunities to use them. Areas of interest in the future were:
mobile technologies, financial services, health sector, transport or tourism. The main perceived advantages were faster
identification, maximum comfort, control of access and possibility to conduct “sensitive operations” remotely. They were
afraid of potential change of their biometric characteristics that could be possibly identified as not correct and hence
refuse their access. They were afraid of false positives when unauthorized person can sign in. Still, in general they
considered BT as safer than Gen X but less safe than Gen Z. They would like to use them in the future especially in the
areas of mobile technologies, financial services, health sector. On the contrary, they were significantly against BT
utilisation in shopping malls or for marketing purposes. Companies trying to attract this segment should promote
advantages perceived by this generation and especially fortify its trust since this generation was most distrustful in our
research.

Generation Z had the most positive attitude towards BT in comparison with Gen X and Z (although they stated that
they do not understand the term BT completely). They use these technologies especially in mobile devices and in financial
services. Gen Z expressed the highest interest in BT utilisation also in other areas and expressed the highest satisfaction.
Non-users stated they do not use them from various reasons: they do not consider them as reliable or practical. The main
advantages for Gen Z was the authentication speed and control of access. The main perceived disadvantage was the same
as in case of Gen Y. This generation seems as the most open towards BT and has prevailing positive attitude, which
makes the implementation of BT by the companies easier.

We can summarize that in general, majority of respondents were active users of biometric technologies, expressing
positive experience with them and being open with intention to use them also in further areas. In case of non-users,
majority (51,3%) intends to use them in the future. Prevailing number of the ones who are not interested, are not very
well-informed about BT. They expressed the absence of information and a lack of real experiences, but for some of them
it was well-informed and on purpose-built decision. Research results can provide some implications for further actions of
companies about the areas of implementation (e.g. utilisation for marketing purposes was very negatively perceived and
hence should be much more carefully considered and communicated) or regulatory bodies. Companies incorporating BT
into their product or processes should adjust proper communication with potential customers pointing out positively
perceived benefits, and eliminating and explaining perceived risks and barriers that were identified in our research.

4 Discussion and Conclusions

The paper presents results of the research with the aim to investigate and compare consumer perspective of various
generations (X, Y, Z) on biometric technologies. The issue of biometric technologies is part of a broader concept of
artificial intelligence (Al). There are currently several attempts to define the term Al, but there is no clear definition of
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this term. Both the academic community international organizations and non-governmental organizations operating in
this field are trying to define this term. Frankish and Ramsey (2014) see Al as a cross-disciplinary approach to
understanding, modelling, and replicating intelligence and cognitive processes by invoking various computational,
mathematical, logical, mechanical, and even biological principles and devices.

Research has shown that most reservations about the actual or planned use of biometric technologies are ethical and
not technological. An interesting finding is the fact that even Generation X accepts technological innovations in this area
(flexibility, speed of use, convenience). It was in this generation that we assumed conservative attitudes towards the use
of biometrics. The results show that all the studied generations perceive the inevitability of the expansion of areas for
their use. Even the technological complexity, financial costs associated with the operation are not subject to the
respondents' reservations. However, the common acceptance background is the requirements concerning sufficient
information, practical examples of use, personal experience with control or guarantee of functionality.

Among the fundamental ethical risks of using biometric technologies, respondents include the safety of their use. This
reservation concerns the use of biometrics in the public interest (public services, protection of public spaces, security
services) as well as their commercial use. In the case of biometrics used for the public good, this is a problem of abuse or
threats to human rights such as freedom, autonomy or dignity. In the commercial area (marketing, consumer profiles,
categorization of shopping preferences), perceived ethical risks are concentrated more in the area of violation of personal
rights (right to privacy, identity, intimacy). This is a very sensitive area of individual, unique and specific forms of
behavior, action and experience. The risk of emotional abuse and unwanted disclosure thus become the greatest ethical
threat in the commercial use of BT. Therefore, in parallel with the evolving innovation potential of BT, it is necessary to
develop regulatory and control mechanisms for their use.

The field of Al, its development and regulation, is given considerable attention by a number of states, international
intergovernmental as well as non-governmental organizations, expert groups, or the developers, manufacturers and users
of Al themselves. These include e.g. the United Nations (UN), the Organization for Economic Co-operation and
Development (OECD), the Council of Europe (CoE) or the EU. The UN, as a universal international intergovernmental
organization, provides an appropriate forum for establishing a common approach to the adoption of adequate ethical and
legal standards for Al. The UN Secretary-General's High-Level Panel on Digital Cooperation presented activities that the
UN should address as a matter of priority, namely the inclusive digital economy and society, the protection of human
rights, trust, security, stability and global digital cooperation (Bakosova, 2020).

Many other organizations and institutions, such as the Commission for Ethics and the Regulation of Al, Biometrics
Identification Technology Ethics, seek to create ethical regulatory mechanisms regarding the use of humanocentric Al
and biometric technologies and to shape something like the ,,cthics of biometrics*. When assessing the ethical values for
current society, it is important to recognize the fast developing nature of the underlying technologies that in turn affect
the very definition of biometrics, including whether they are in-born, artificial or implanted (for medical or other reasons),
the resulting user behaviours, business models, impact on information security and privacy, and the role plays that
innovators, entrepreneurs, vendors, regulators and governments may have. If these are properly addressed in a timely
manner, the real and perceived concerns over ethical issues will take on new or different dimensions. This will also affect
considerations on governance over data sharing, whether this be on a local or international context. Current concepts of
data protection like Privacy Enhancing Technology (PET) or Transparency Enhancing Technology (TET) are still
insufficient to deal with the arising risks. More comprehensive training about the basic functionality and the potential
effects of behavioural biometrics is needed in the absence of convincing technological protection mechanisms
(Schumacher, 2012; Harasimiuk, Braun, 2021).

As Jasanoff (2016) notes we live in a world increasingly governed by technology, but to what end? Technology rules
us as much as laws do. It shapes the legal, social, and ethical environments in which we act. Every time we cross a street,
drive a car, or go to the doctor, we submit to the silent power of technology. The application of biometrics raises also
concerns in relation to the integrity of human body. Irma van der Ploeg pointed out that the way how biometrics uses the
body for identification purposes calls for a reconceptualization of what might constitute bodily integrity. For example,
the act of taking a fingerprint is not considered as a violation of bodily integrity in terms of individual rights-based medical
ethics. However, one should see this act in a different moral and political context and think of the specific use that is made
of bodies. What takes place here is the “inscription of the individual’s body with identity/-fiers that is achieved by the
combination of fingerprint-taking, storage in a central database, and the coupling with biometric sensing equipment and
automated searches (Ploeg, 1999).

The ethical debate around biometrics has mostly centred on the concept of privacy. Privacy has been construed as a
need, a right, a condition or respect of human dignity, either as something intrinsically valuable or something that derives
its value from other sources (the concepts of autonomy, freedom). As outlined by Alan Furman Westin (1968), privacy
is most often seen in terms of control: ‘“Privacy is the claim of individuals, groups, or institutions to determine for
themselves when, how, and to what extent information about them is communicated to others”. In the ethical discussion
of privacy, two broadly opposed views can again be identified. Whereas most ethicists see biometrics as a threat to
privacy, some argue that biometrics is a “friend of privacy”, that it serves to enhance privacy by providing stronger
identification than the password and thereby prevents misuse.
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Jeroen van den Hoven (2008) has emphasised the following positions in public debates about privacy. The first is the
view that we should stop worrying about privacy because so much personal information is available that anyone who
bothers to make the effort can know almost everything about everyone. Secondly, there is Amitai Etzioni’s view that
Western democracies cannot afford the high levels of individual privacy that they now attempt to provide (Etzioni, 1999).
Even if it were technically feasible, high levels of privacy are undesirable. Proponents of this view often also argue along
utilitarian lines that modern societies exhibit high degrees of mobility, social and institutional complexity, and anonymity,
which facilitate free-riding in the form of criminal behaviour, fraud and tax evasion. In order to mitigate the adverse
effects of anonymity and mobility, information about individuals should be made available to governments (van den
Hoven, Weckert, 2012).

What both discourses, the “discourse of hope” and the “discourse of threat” have in common, is the lack of proper
assessment of risks and benefits. Without a public discussion on benefits and burdens, it is, however, difficult to build
and maintain authentic public trust. The complexity of the whole issue captured Sutrop (2010) by the words that as
biometric and genetic database projects progress, one becomes increasingly aware of the fact that in the end their success
will depend on whether we will be able to create trustworthy institutions and secure their ethical governance.

Therefore, these issues need to be discussed much more intensively in all forums, in academia, with experts in new
technologies, with political leaders, with the general public. In the end, we will all use these technologies in practice,
whether as citizens, manufacturers, distributors or consumers. It is necessary to identify, monitor opinions, attitudes,
expectations, identify doubts, concerns or hopes regarding the use of biometric technologies. Only in this way will we be
able to responsibly set regulatory mechanisms and limits on their use.
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